GOVERNMENT
OF

THE DISTRICT OF COLUMBIA
+ + + + +

BOARD OF ZONING ADJUSTMENT
+ + + 4+ +

PUBLIC HEARING
+ + + + +
TUESDAY
NOVEMBER 28, 2006
+ + + 4+ +
The Public Hearing convened in

Room 220 South, 441 4" Street, N.W.,

Washington, D.C., 20001, pursuant to notice

at 9:30 a.m., Geoffrey H. Griffis,

Chairperson, presiding.

BOARD OF ZONING ADJUSTMENT MEMBERS PRESENT:
GEOFFREY H. GRIFFIS Chairperson
RUTHANNE G. MILLER Vice-Chairperson
CURTIS ETHERLY, JR. Board Member
JOHN A. MANN, II Board Member

(NCPC)

ZONING COMMISSION MEMBER PRESENT:

CAROL J. MITTEN Chairperson
MICHAEL G. TURNBULL Commissioner
(AOC)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




OFFICE OF ZONING STAFF PRESENT:

CLIFFORD MOY Secretary
BEVERLEY BAILEY Sr. Zoning Specialist
JOHN NYARKU Zoning Specialist

D.C. OFFICE OF THE ATTORNEY GENERAL PRESENT:
SHERRY GLAZER, ESQ.
OFFICE OF PLANNING STAFF PRESENT:
JOEL LAWSON
The transcript constitutes the

minutes from the Public Hearing held on
November 28, 2006.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




AGENDA ITEM PAGE
CALL TO ORDER:
Geoffrey Griffis . . . . . . . . . . . . 5
APPLICATION 17540 . . . . e e . . . . 13
Robert Cooper, Counsel to Plnes . . o« . . 13
Preliminary matters
Jacques B. DePuy, Esqg. S A
APPLICATIONS 17540 AND 17541 .« o« < . . 19
Party Status . . S 1)
Motion for addltlonal tlme .. . . 37
Mr. Jacques DePuy opening statement of
applicant . . . . . . . . . . . . . 49
Expert status for Mr. Wells . . . . . . . 50
Witnesses:
Catherine Peterson, head Capitol Hill
Day School e .
David Cox, Cox, Grace & Speck . . . 79
Winfield Sealander, Trustee,
Facilities Chair .. .. 107
Marty Wells, Wells & Assoc1ates . 118
Cross Examination James Michael 172
Persons in Support
Elissa Feldman e e e e 233
Sarah Curtis e e e e 237
David Berry . . . . . . . . 240
Anthony Gogswell e e . 243
APPLICATION 17533 . . . . e e e e 260
Commissioner Nicholas Alblertl
Bill Crews, Zoning Administrator . . . 265
APPLICATION 17444 . . . . e e e e e 267
Motion for Summary Judgment .. 269
Matthew J. Green, Office of Attorney
General DCRA e e e e e e e 271
Thomas Rosenberg, Attorney for Kuri
Brothers e e e e e e e e e 274
Vote . . . . . o 000 e e e e e 279

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




Motion to Stay

Thomas Rosenberg, Attorney for Kuri

Brothers e e e e
Commissioner Karen Perry,
ANC 3-F e e e
Matthew J. Green, DCRA
Vote e e e e e e e e
Presentation of Kuri Brothers:
Christopher Kuri e e e
Gladys Hicks, former Zoning
Administrator
Presentation of DCMR
Bill Crews, Zoning Administrator
Presentation of ANC
Commissioner Karen Perry
Rebuttal
Christopher Kuri
Closing Statements
Mr. Green
Mr. Rosenberg

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

280

281

290

298

309

311

402

445

485

523

542
546

(202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

P-R-0-C-E-E-D-I-N-G-5S
9:44 a.m.
CHAIRPERSON GRIFFIS: Good
morning, ladies and gentlemen. Let me call to
order the 28th of November, 2006 public
meeting of the Board of Zoning Adjustment for

the District of Columbia.

My name is Geoff Griffis,
Chairperson. Joining me today 1s the Vice
Chair Ms. Miller, and representing the

National Capital Planning Commission with 1is
Mr. Mann. Representing the Zoning Commission
with us this morning i1s Ms. Mitten. And Mr.
Etherly, our esteemed member of the Board will
be joining us shortly.

Copies of today's hearing agenda
are available for you. They are located where
you entered into the hearing room. You can
pick it up and see all of that that is on our
morning schedule.

There are several very important

things in my opening remarks. So to that, I

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

would say and ask that please turn off cell
phones and beepers or any mechanisms in this
room 1if 1t may make any noise. That will
obviously disrupt the transmission of our
public hearing and also interrupt the
testimony which we will be getting from all of
you.

To that there are two wvery
important aspects of how we record the
proceedings. The most important, of course,
is the court reporter sitting to my right on
the floor. They are creating the official
transcript. We're also being broadcast live on
the Office of Zoning's website.

And to all that there are
additional things outside of turning off all
your cell phone. I would ask that when you are
coming forward to speak to the Board, first
you should have filled out two witness cards.
Witness cards are available for you entered
into the hearing room. They're also available

-—- they were -- they are. At the table in

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

front where vyou'll provide testimony. Two
cards, name, to the court reporter. Obviously,
that i1s so that we can spell your name right
on the transcript.

Then, make yourself comfortable,
have a seat. You will need to state your name
and address once when you start speaking to
the Board. After that, let us have it.

The order of procedure for special
exceptions and variances 1is as follows:

First, we hear from the applicant
in the presentation of their case and all
their witness;

Secondly, we will hear from all
Government agencies that are reporting to the
application. The Office of Planning,
Department of Transportation, whatever
agencies are reporting in the application.

Third, we will hear from the
agency within which the property is located.

Fourth, we will hear persons or
parties in support of the application.
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Fifth, would be persons or parties
in opposition to an application,

And, sixth, finally we return back
to the applicant for any rebuttal witnesses
that they may present and conclusions and
summations.

Two 1mportant things. First, we
will establish whether there are parties in
this case or not. That will be a preliminary
matter as we call the cases to proceed.

Secondly, it should be noted that
if you are a party in the case established
that you open your case presentation, give us
the body and close it all in one. You will not
be given a second chance as the applicant 1is
to do any conclusions. I will make sure that
everyone understands that as we proceed into
the specifics of that.

Attendant to that, also cross
examination is allowed by the applicant and
parties in the case. The ANC within which the

property is located is automatically a party
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in the case.

There 1is wvolumes of regulations
that regulate cross examination. I'm not going
to bore you with all that now. However, it is
in my sole discretion to give direction, time
and jurisdictional discussion and direction to
people conducting cross examination. I will
be specific 1n specific cases 1f we need.
Obviously, that's beyond point, short,
succinct both in question and answer.

The record will be closed at the
conclusion of the hearing on the case. We
will make sure that everyone understands that.
Attendant to that, however, the Board will at
times keep the record. The record is kept open
only for specific information to be put into
the record. And we will be very specific on
what information is to be put into the record
and when it is to be submitted.

It should be clearly understood
that we are creating an official record here

within this room and only within this room.
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Anything that the Board will base its decision
on and its deliberation will be presented to
us or has already been submitted into the
official record. ©Nothing outside of the
official record will be deliberated on or
taken into account, or in any way be part of
our decision.

So, attendant to that also I would
ask that on breaks or if there's any
possibility of time where you see a Board
member off the dias today and this afternoon
in this hearing room, please do not engage us
in private conversation. It will obviously
give the impression of receiving information
outside of the public record.

With that also, I would say that
make sure that any information that you want
us to deliberate on be presented into the
record. It can be in writing. Obviously, we
have wvolumes of it already, or in oral
testimony today. I'll give more instruction

on that if needed.
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So attendant to all that, of
course, the Sunshine Act does require us to
hold our hearings in the open and before the
public. We do enter into executive sessions
both during or after hearings on cases. This
is for the use of reviewing facts in a case
and often times deliberating limitedly on the
case. This is in accordance with our rules,
regulations, procedures and also in accordance
with the Sunshine Act.

Let me say a very good morning to
Ms. Bailey, who is with us with the Office of
Zoning. The Office of Attorney 1s also
represented, Mr. Moore. And the Office of
Zoning 1s also with us on the dias this
morning.

I'm going to ask that everybody
here present today that will present testimony
to the Board or 1s anticipating presenting
testimony to the Board if you will please
stand, give vyour attention to Ms. Bailey,
she's going to swear you in.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

12

(Whereupon, participants sworn).

CHAIRPERSON GRIFFIS: Excellent.
Thank you all very much.

With that then we can proceed to
consider any preliminary matters. Preliminary
matters are those which relate to whether a
case will or should be heard today. Requests
for postpones, withdrawals whether proper and
adequate notice has been provided, these are
elements of preliminary matter, preliminary
importance that the Board needs to entertain
before we call a case.

If you have a preliminary matter
for the Board's attention, I'd ask you to come
forward and have a seat at the tables as an
indication of a preliminary matter.

I'1ll ask Ms. Bailey first if she's
aware of any preliminaries for the Board's
attention.

MS. BAILEY: Mr. Chairman, members
of the Board, to everyone good morning.

The first application, Mr.
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Chairman, it was amended so the relief as to
the public hearing notice has been revised.
I'm not sure i1if you want to take that up at
this time or there's discussion at a later
time.

CHAIRPERSON GRIFFIS: I appreciate
bringing that to our attention. I think we
would take that up when we call the case,
unless there's other preliminary matter for
the Board's attention.

Yes, sir. A very good morning to
you. If you wouldn't mind introducing yourself
through your name and address for the record.

MR. COOPER: Good morning,
Chairman Griffis, members of the Board. My
name 1s Robert Cooper and I have with me Mr.
Jim Michael with the law firm of Jackson and
Campbell.

CHAIRPERSON GRIFFIS: Good.
Welcome.

MR. MICHAEL: Yes, sir.

CHATRPERSON GRIFFIS: Thank vyou.
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Good. Thank you.

Robert Cooper and Jim Michael,
counsel for a party opponent, I Dbelieve
they've achieved a party status, the Pines,
have been determined a party status, as
counsel. And we are here requesting a
continuance or a postponement of this matter
for minimum of 30 days for either the entire
application and/or for the opportunity for the
opponents to present their case at a later
date after the presentation by the applicants.

Specifically, Chairman Griffis,
our law firm was just retained by the Pines,
who again I believe have reached or achieved
party status and we are counsel on their
behalf.

CHAIRPERSON GRIFFIS: I'm sorry.
You're representing the Pines?

MR. COOPER: Yes.

CHATRPERSON GRIFFIS: Okay.

MR. COOPER: And I believe they've

submitted request in a timely fashion.
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CHAIRPERSON GRIFFIS: Exhibit 33,
yes.

MR. COOPER: Right.

CHAIRPERSON GRIFFIS: It was
timely filed.

MR. COOPER: Correct. Obviously,
the Board has not yet stated that they have
party status, but I believe they have timely
submitted their application.

As Ms. Bailey Jjust stated, the
applicant very recently revised their
application and the community has not an
opportunity to fully review and discuss the
implications of those revisions.

Additionally, the Office of
Planning report, which we did obtain, although
well very thought out and organized correctly,
noted that although the applicant alleges that
there are practical difficulties leading to
the need for the enormous scope of this
addition on one of the two applications,
inadequate basis has been established for the
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need for this addition. And in the event they
intend to put on some expert testimony
regarding the need for that addition, the
community would like an opportunity to hire
its own experts on that matter and present
that testimony at a later date. Again, 1if
there was a revision to the application.

The Office of Planning report also
states that the --

CHAIRPERSON GRIFFIS: Wait, before
we go too far on that, I think we understand
what the motion is. But let me just make
clarification again now.

You're representing the Pines, 216
South Carolina Avenue, Southeast, correct?

MR. COOPER: Principally, correct.

CHAIRPERSON GRIFFIS: Not the
community.

MR. COOPER: The Pines, correct.

CHAIRPERSON GRIFFIS: Okay. Good
enough.

Before we go into further
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substance I think it's appropriate. Obviously
we cannot hear a motion from you unless you
are a party. So why don't we go to the party
status as a preliminary matter.

MR. COOPER: Correct.

CHATRPERSON GRIFFIS: Unless you
have something also to address.

MR. DePUY: Mr. Chairman, members
of the Board, for the record I'm Jacques
DePuy, attorney with Greenstein, Delorme and
Luchs representing the Capitol Hill Day
School, the applicant in this matter.

I would like to respond after you
deal with party status requests to the request
to the continuance, which we will of course
vehemently oppose.

I also have a preliminary matter
myself which I would 1like to raise to
consolidate the two cases for purposes of the
hearing this morning.

CHAIRPERSON GRIFFIS: Excellent.

Hopefully, we'll get to that shortly.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

18

Let's go with the preliminary
matter of party status or rather, actually, I
think I want to take up the first preliminary
matter. Because we need to call the case 1in
order to establish the parties in this. We're
going to pull this all together and we'll hear
from everybody that needs to address all of
this. But I think, obviously, we cannot engage
in a lot of the elements of this without being
under the case 1itself.

So, what I'd like to do is have
Ms. Bailey call the case. We will make note of
its amendments and then I would like her to
call the second case at the same time. The
issue will be Dbecause of prudence and
efficiency I see no reason why we wouldn't
hear both of these simultaneously.

Let me Jjust state that there are
two separate applications and the Board will
commence with one publish hearing, however it
would be my opinion, and I'll hear from the
Board and others on this, that we would then
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in deliberation and decision we will call
separate cases and have separate deliberations
and separate decisions, unless that will
change through the course.

But that said, Ms. Bailey, why
don't we move ahead then.

MS. BAILEY: To everyone, the
application was amended to 1indicate that
relief is needed -- excuse me. I just want to
say that this is an application 17540 of the
Capitol Hill Day School. And relief is needed
from the special exception requirements of
section 206 to construct an addition to an
existing child development center in the R-1
District, wvariance from the lot occupancy
requirements under section 403, variance from
the rear yard requirements under section 404,
and variance from the Capitol Interest Overlay
District of section 1203.3.

The property 1is located in the
CAP-4 District, that's the Capitol Interest

Overlay District. It's located in Square 765,
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Lot 803.

The second case 1s application
17541 of the Capitol Hill Day School pursuant
to 11 DCMR §§1201.1 and 3104.1 for a special
exception to allow the continued operation of
a private school for 30 students 1in pre-
kindergarten through the eighth grade and 5
faculty and staff members 1in the basement
through the second floor under section 206.
This property 1s also located in the Capitol
Interest Overlay District and it is zoned R-4.
And it's located at 214 South Carolina Avenue,
S.E., Square 765, Lot 802.

CHAIRPERSON GRIFFIS: Good.
Clarification, Mr. Pines and representative,
you are requesting party status for both
applications for 17540, 17541, is that
correct?

MR. COOPER: That 1is correct.

CHATRPERSON GRIFFIS: Excellent.

Is Mr. Krughoff present? If you

wouldn't mind coming up, sir.
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Mr. Krughoff, I have in case 17540
Exhibit 32, your request for party status.

I'm sorry, have a seat, make
yourself comfortable.

Is 1t my correct understanding
that you have requested party status just in
that first case, which is the wvariance case?

MR. KRUGHOFF: Yes.

CHAIRPERSON GRIFFIS: Okay. Very
well.

Board members questions,
clarifications? Ms. Mitten.

COMMISSIONER MITTEN: I Jjust
wanted to get on the record exactly where Mr.
Krughoff's dwelling is. Does 1t abut the
school property or not?

I need you to be on the
microphone.

MR. KRUGHOFF': We 1live at 220
South Carolina Avenue, S.E., which is 30 feet
from the school's property.

COMMISSIONER MITTEN: How many
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properties intervene?

MR. KRUGHOFF: There are two
houses Dbetween our house and the school's
house.

COMMISSIONER MITTEN: Thank you.

CHAIRPERSON GRIFFIS: Any other
questions, clarifications? Ms. Miller?

VICE CHAIRPERSON MILLER: I was
Just wondering, Mr. Krughoff?

CHAIRPERSON GRIFFIS: Oh, I'm
sorry. If you wouldn't mind, please have a
seat. We'll have vyou sit down and be
comfortable in a minute when we finish this
preliminary matter.

Ms. Miller?

MR. KRUGHOFF: I never liked being
called to the front of the class.

VICE CHAIRPERSON MILLER: I don't
know if you've had a chance to look at the
Pines' application for party status, but I'm
wondering if you see your impact as distinctly
different from theirs?
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MR. KRUGHOFF: I think it is some
-- well, no, 1it's very similar. It's very
similar. Since I think they are immediately
next to the school, the impact on them is even
more profound than it is on us.

You know, I'm not sure this is
legitimate, but I've had a lot of
conversations with many neighbors and I feel
like, you know, we do not have too many of us
at any particular time, and I'm sort of
speaking for -- I'm hoping that I'm speaking
to at least represent some views that many of
the neighbors have.

CHAIRPERSON GRIFFIS: Other
questions, clarifications?

Let me Jjust take an opportunity
Jjust to address what Ms. Miller was, I think,
going to. And the critical piece in this in
terms of establishing party status is this --
well, let me step back a minute.

Anyone 1in the public can engage

themselves in our public hearings as persons
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and they can provide testimony and in written
form, oral. We will call and everyone's can
avail themselves to do that.

Party raises the level of
participation on an equal footing of the

applicant. You are going to be called to

present a full case. You can present
witnesses. You obviously can have <cross
examination.

So the critical aspect for us as
we look at it for our regulations, we have to
establish in granting party status that there
is something unique to your position,
something distinct that you will be effected
with or represent. And so I'm not sure I see
it clearly at this point how you would be
uniquely, distinctly or significantly effected
if this was to proceed in a positive form as
opposed to the general public.

MR. KRUGHOFF: I would not say
that we are unique relative to other people

who live within 40 feet of the school. But I
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didn't understand that we had to be different
from everyone. We are certainly different
from people who are present in this room today
who live a 1,000 feet from the school or five
miles from the school.

CHATRPERSON GRIFFIS: Sure.

MR. KRUGHOFF: And I guess the
qguestion which -- I don't know what the rules
are. My assumption was that i1t would be

appropriate for someone or more people who
were effected especially as a result of being
close to the school to be in a position to
speak and cross examine. I actually don't
anticipate cross examining, but at least to
have party status so that we could speak and
have all the benefits of party status 1f we
happen to want to use them.

CHAIRPERSON GRIFFIS: Okay. Ms.
Miller?

VICE CHATIRPERSON MILLER: Like I
was saying, sometimes when there are different
neighbors that come forward in a case they end

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

26

up Jjoining together as one party for
efficiency in cross examination and putting on
a case. And that's something you can think
about.

There are only two of your right
now that have applied.

MR. KRUGHOFF: Right.

VICE CHAIRPERSON MILLER: But
that's something we think about, too. If your
interests are exactly the same, then sometimes
it's more efficient.

MR. KRUGHOFF: Yes, I'm not sure
that we understood that. I will say that I
think we have thought that Brad Pine would be
the person -- and I know that there was a
guestion whether -= are the lawyers
representing just Brad Pine or representing
the community. I can tell you that we've had
many discussions with a large number of people
in the community. And they are really looking
to Brad Pine and Kathy Pine to be the people

who represent what we regard as security here.
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And I'm another person. We didn't want to load
you up with, you know, 50 people here. So I'm
one more person sort of as a backup on this.

My intent 1s to try and, or as
much as I can, represent what we have heard
very strongly from our neighbors.

CHAIRPERSON GRIFFIS: Other
questions, clarifications from the Board?

MR. COOPER: If I may expand upon
that.

One perspective I think that Mr.
Krughoff gives and perhaps our client, the
Pines, don't give is that the Pines have only
resided 1in the property for 3 or 4 vyears,
whereas Mr. Krughoff has been around the
property and the community and involved with
the school and all the prior BZA matters for,
you know, 30 or so years.

MR. KRUGHOFF: Thirty-seven years.

MR. COOPER: Thirty-seven vyears.
So there's a slightly different perspective in
that regard, just the amount of time involved
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with the community and the school. But other
than that, at least with respect to the one
case, 1t's about the same.

CHATRPERSON GRIFFIS: Okay.

MR. DePUY: Mr. Chairman, very
briefly.

If Mr. Cooper is going to
represent both parties, it needs to be clear
if he's going to represent the Pines, that
needs to be clear. If Mr. Krughoff 1is
speaking for the community, he can't be a
party representing the community. We need to
have the rules understood by the opponents
here.

CHAIRPERSON GRIFFIS: Right. Thank
you for that clarification.

You weren't representing that you
were going to take on both parties, 1is that
correct?

MR. COOPER: Absolutely not.

CHATRPERSON GRIFFIS: Very good.

I think I understood what Mr.
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Krughoff was saying, and I think he was
articulate with the fact that he doesn't
officially represent but has a perspective of
numerous neighbors that he's spoken to and
able to afford as he 1s proposing that
perspective.

Mr. DePuy, let's return to you to
have any opinion and standing in these
requests for party status. We'll start with
DePuy.

MR. DePUY: We do not oppose the
request by the Pines for party status and we
taken no position with respect to the request
by Mr. Krughoff.

CHATRPERSON GRIFFIS: Very well.

Let's take up the Pines then
first. Is there opinions or positions from
Board members that they would like to express
at this time?

COMMISSIONER MITTEN: Mr.
Chairman?

CHATRPERSON GRIFFIS: Yes.
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COMMISSIONER MITTEN: I think the
Pines do meet the test for being uniquely
effected by the application. And I think
that's documented in their application and I
would support their request for party status.

CHAIRPERSON GRIFFIS: Excellent.
Is there any opposition in opposition? Is
there any other opinions that would like to be
stated?

Can I take that the consensus of
the Board then to establish the Pines as a
party in opposition?

Not noting any other statements to
that effect, we'll grant party status to the
Pines as represented here today.

Let's go to the second then, Mr.
Krughoff. Comments?

COMMISSIONER MITTEN: Mr.
Chairman?

CHAIRPERSON GRIFFIS: Yes, Ms.
Mitten.

COMMISSIONER MITTEN: Although I'm
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very 1nterested in this Mr. Krughoff's
perspective, I think that he does not meet the
test of being uniquely effected in order to
gain party status. But I would ask the Pines
to consider incorporating him into their case
presentation, and 1f necessary give them
additional time so that there can be a
cohesive presentation from those 1in the
community that are in opposition. And if they
choose to elect not to incorporate him, that
I would welcome his testimony at the
appropriate time.

CHAIRPERSON GRIFFIS: Thank you.

Others? Comments? Positions?

BOARD MEMBER MANN: I would agree
with Ms. Mitten that his application certainly
wasn't as strong as the previous one. And I'm
not certain from what we heard that is that
uniquely effected in comparison with a lot of
the other neighbors in the area.

CHATRPERSON GRIFFIS: Excellent.

Ms. Miller?
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VICE CHAIRPERSON MILLER: I'm
wondering i1f we can hear Mr. Cooper one more
time on the issue of taking Mr. Krughoff's
concerns 1into his case. Because on the one
hand I think we did hear from both parties
about input. I think that Mr. Cooper's
clients did share some of the same concerns as
Mr. Krughoff's. So i1if that's a possibility,
I just would like to hear one more time from
the parties whether that would be amenable.
Because I think Ms. Mitten has a good
suggestion.

MR. COOPER: I believe it's a
wonderful suggestion as well. I mean,
obviously if Mr. Krughoff is not afforded
party status, we would definitely 1like to
incorporate his thoughts and ideas and his
positions into the testimony and the
presentation of the Pines. Absolutely. We
would like to do that and meet with him to, in
fact, ensure that presentation.

CHAIRPERSON GRIFFIS: Right.
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MR. COOPER: And to 1incorporate
his testimony into it. And, of course, we
would--

CHATIRPERSON GRIFFIS: Even to the
point where you could call him as a witness?
MR. COOPER: Exactly.

CHATIRPERSON GRIFFIS: I see.

MR. COOPER: But we've not had an
opportunity to do that vyet, but we would,
obviously, also accept Ms. Mitten's proposals
for some additional time in which to do that,
if necessary.

VICE CHATIRPERSON MILLER: And can
I just hear more word from Mr. Krughoff on
that?

MR. KRUGHOFF: I'm more than happy
with that. I don't anticipate doing any cross
examining. And, in fact, I thought I'd really
only speak to one point here in general.

I, unfortunately, do have to leave
at 11:30, so I'm a little worried about that

in terms of whether somebody could even read
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what I have to say 1f we don't get to that.
And I suppose Mr. Pine could or my wife could,
if she can sign in, too, if that's all right.

CHATRPERSON GRIFFIS: Absolutely.

MR. KRUGHOFF: Okay.

CHAIRPERSON GRIFFIS: We'll make
sure that we get that into the record before
you leave 11:30. As you'll see, this goes
very quickly.

MR. KRUGHOFF: Right.

CHAIRPERSON GRIFFIS: Okay. That
being said, I would tend to agree that Mr.
Krughoff's, I would not support to establish
the party status 1in that I Dbelieve the
elements of issue and concern that are brought
up are very important, and actually are the
substance of which we will be reviewing the
entire application. That he has brought it
forth I think is important for that testimony
to come in. But I do not see that it positions
him in any unique or distinct manner, but
rather just illuminates those elements that we
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will be addressing as we go forward.

The accommodation as a witness, or
even as just a person 1in testimony I think
would be important and sufficient enough at
this point.

So let me hear 1f there's any
opposition to not granting party status or
rather i1s there to speak to Mr. Krughoff's
party status in support of granting party
status from the Board? Not nothing any of
that, we then can take it as a consensus of
the Board that we would deny party status Mr.
Krughoff.

I'll hear any comments on that if
there? Very well. Not nothing any comments,
we'll take 1t as the consensus of the Board
and establish then we now have a single party
in the case in opposition.

And we now have the second
preliminary to be brought up. I believe you
were addressing the Board -- no. Let me take

up first the consolidation of the cases.
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Let me hear from the applicant and
the party now established if there is any
concern or elements that they would like to
address for the Board. And this is what I'd
like to do is proceed with both applications
17540 and 541 simultaneously in the hearing.
And, as I said, we will differentiate that in
our own deliberation, decision and the orders
as 1t required.

Sir, Mr. DePuy, any concern with

that?

MR. DePUY: None at all.

CHAIRPERSON GRIFFIS: Indeed.

Mr. Cooper?

MR. COOPER: None from the Pines
as well.

CHATRPERSON GRIFFIS: Good.

Board member's questions? Ms.
Miller?

VICE CHAIRPERSON MILLER: I just
was wondering, Mr. DePuy, 1if you could just

clarify for the record why there are two
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separate applications 1in this case for one
school?

MR. DePUY: Yes. There are two
buildings on two different lots. And at one
point we did propose to consolidate them, but
there was opposition to that and we agreed not
to consolidate them. So they remain two
separate building and two separate lots.

CHAIRPERSON GRIFFIS: Okay.
Second preliminary matter motion for
additional time. Let's get some clarification
on that now.

MR. COOPER: Well, I guess either
it's an alternative request either to continue
this matter in its entirety for a period of
time 1n which this party, Jjust the Pines,
would have an opportunity to fully review the
revised amendments that were submitted
recently by applicant and to prepare its case
in chief in opposition to the application as
the first request alternatively the Pines

would 1like the opportunity to present its
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opposition along with testimony from Krughoff
at a subsequent hearing date, as opposed to
doing it today. For the reasons that we've
stated that I stated earlier, we've not had an
opportunity to fully review the revised
amendments presented by Mr. DePuy. As well,
we would like the opportunity to coordinate
the testimony from Mr. Krughoff, we've not had
an opportunity to do that as well.

CHAIRPERSON GRIFFIS: Comment?

MR. DePUY: Mr. Chairman, members
of the Board, we strongly oppose this request
for a continuance or for any bifurcation of
the process.

The Pines have been involved 1in
this process for approximately 18 months.
They have been involved in numerous meetings
at the Day School, at the ANC, at the Capitol
Hill Restoration Society.

They were personally served with
the amended or revised application

approximately two months ago. This is not a
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recent development. They're well aware of it.

They have been actively involved
in discussions with Day School
representatives. 1In fact, I believe Mr. Pine
has said that these meetings were enumerable.

So it's true that counsel was just
recently retained, I understand actually
retained as of yesterday. But the Pines have
been very actively involved, have been very
knowledgeable about the proposal, have been
involved in numerous discussions with regard
to it. And have basically, to be blunt, sat
on their hands in terms of retaining counsel.

So we don't think that all those
people who are here today should be penalized
in anyway. We don't think the applicant
should be penalized by having to come to a
second hearing. The Pines are well aware of
the application and its amendment. And their
rights are not in way Jjeopardized by going
forward. Counsel is clearly new to the case,

but that is a decision made by the Pines and
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should not be a factor 1in not going forward

today.

CHAIRPERSON GRIFFIS: Questions,
comments?

COMMISSIONER MITTEN: Mr.
Chairman?

CHAIRPERSON GRIFFIS: Yes.

COMMISSIONER MITTEN: What I would
advocate doing is, you know, it's not clear to
me that we'll get through the entire case
today. And it is possible that we will, and in
which case then perhaps the party in
opposition could go last Just to maximize
their opportunity if it rolled over, that they
would be able to get additional time. But
failing that, I think 1f there's any
information that Mr. DePuy would put on today
that hadn't been in the record previously,
that they would need additional time, they
could ask as to that specific information that
the record be kept open or if in fact an

expert needed to be retained, then a specific
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request could be made at that time. Right now
it's kind of abstract.

CHAIRPERSON GRIFFIS: Right.

COMMISSIONER MITTEN: So I think
we should proceed and just let the day unfold.

CHAIRPERSON GRIFFIS: Yes. I
absolutely agree. There's been no difficulty
with the announcement or the understanding of
the community for scheduling. And certainly
there are those regulations of advertising
have been met.

In terms of the amendments to the
application, we were still under a variance
and advertising their variance. And I think
it was, as 1looking at this as what the
elements that were changed, it obviously fits
within the discussion and parameters of how a
project might change as 1t gets closer to
that.

Lastly, I absolutely agree with
what Ms. Mitten has said, and in fact it is

what we do for a somewhat standard procedure
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if we find that there 1is a request for
additional time or a need to address of a
certain 1issue. Certainly we can make
provisions for that.

At this time it would be
appropriate for us to say we will guarantee
another hearing. We may, in fact, at the end
of this public hearing decide that a written
submission and rebuttal of that may be
appropriate. But let's take that up as the
specific elements arise and utilize the time
that we have today as we will wrap this all up
before 11:15 so that we can get Mr. Krughoff
off to where he needs to go at 11:30.

That being said, any other issues,
discussion on that? Ms. Miller?

VICE CHAIRPERSON MILLER: I agree
with my colleagues have said.

But, Mr. DePuy, I Jjust want to
understand the changes that they're referring
to or the revisions when they were made.

MR. DePUY: Sure.
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VICE CHAIRPERSON MILLER: We have
on our record Exhibit 29, which was a notice
of amendment of BZA application. Are those
the revisions that are being referred to?
Parking, floor area ratio?

MR. DePUY: There were two
amendments. One was to delete a parking
variance request. The second was to add an FAR
variance from the CAP overlay.

VICE CHAIRPERSON MILLER: Okay.
But 1t what's written that notice of
amendment?

MR. DePUY: Yes.

VICE CHAIRPERSON MILLER: Okay.
And it's dated October 30th, 2006.

MR. DePUY: I believe that there
probably two separate amendments. The first
was the parking and the second was the FAR.

VICE CHAIRPERSON MILLER: Okay.
Is it one month's notice that they've had? I
just want to get it straight for the record,
or is it two -- I think you said they've known
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about this for two months. And I'm just
wondering 1f there's other information.

MR. DePUY: I was referring to the
parking variance, as to the first one. The
second was discovered, the FAR variance was
discovered at the Capitol Hill Restoration
Society. I believe that was, perhaps, 45 days
ago. Perhaps 60 days.

VICE CHAIRPERSON MILLER: Okay.

MR. DePUY: I don't recall
exactly.

VICE CHATIRPERSON MILLER: Okay.

MR. DePUY: But it was known from
that date forward.

VICE CHAIRPERSON MILLER: Okay.
Thank you.

MR. COOPER: Ms. Miller, 1if I
may, I think the confusion is that there was
an October 30th submission of revised
application. Certain exhibits addressing those
concerns weren't submitted until November

14th. So it was really only two weeks ago that
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the opponent had copies of actual
documentation supporting the revised revision
to the application.

So this really wasn't a month ago
or two months ago. It was really Jjust two
weeks ago. on November 14th the applicant
submitted the prehearing statement which
attached to it numerous exhibits in support of
the revised application.

VICE CHAIRPERSON MILLER: And, Mr.
DePuy, were those exhibits something that in
your opinion were new to the Pines?

MR. DePUY: No. The project has
not changed. The rational in support of the
amended application has changed in terms of
the terms, the words, the concepts that we
used in explaining and justifying. But the
project has not changed.

VICE CHAIRPERSON MILLER: Thank
you.

CHAIRPERSON GRIFFIS: Anything

else? Any other clarifications?
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Is there any positions or concerns
or opposition in continuing as stated? Very
well. If not, let's move ahead.

At this time I'll have you folks
have a seat, make yourselves comfortable.
We're ready to call the case -- rather we have
called the case. We'll have Mr. DePuy start.

As Mr. DePuy is ready and gets his
group together at the tables, I'm going to ask
as a Board preliminary matter, Mr. DePuy, I
would like to walk down now Jjust to clarify
17540 the relief being sought and 41 the
relief being sought.

MR. DePUY: While our witnesses
are taking the table, let me do that.

17540 is a request for a special
exception to build an addition to an existing
building and to reconfigure an existing
parking area. In addition, there are three
variance requests; one for lot occupancy, one
from rear vyard, and; one from the FAR
limitation imposed by the CAP overlay zone.
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CHATRPERSON GRIFFIS: Excellent.

MR. DePUY: In case 17541, which
is the premises 214 South Carolina Avenue,
that is a request for a continuation of a
special exception. That particular building
is an adjacent property. It's a townhouse, as
would be described by the various witnesses.
And has been used pursuant to prior BZA orders
by the Day School 1in connection with 1its
operation at the adjacent building, which we
refer to as the Dent Building at 210 South
Carolina.

CHAIRPERSON GRIFFIS: Excellent.
Now clarification on the parking requirement.
You're indicating that it's coming under the
special exception of 206.3, which indicates
that we are to ensure that there 1s ample
parking but no less than 2117, 1is that
correct?

MR. DePUY: That's correct.

CHAIRPERSON GRIFFIS: Okay. Oh,

there it 1is.
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Lastly then, I want to make sure
that the parties are aware. We were delivered
Exhibit 76 today, which 1s a substantial
document. It looks like it came in today. So
I want to make sure that you are in receipt of
that.

BOARD MEMBER MANN: Mr. Chairman?

CHAIRPERSON GRIFFIS: Pardon me?

BOARD MEMBER MANN: I believe that
if you go to the very bottom of the stack, 1t
starts at Exhibit 58.

CHAIRPERSON GRIFFIS: Thanks.

BOARD MEMBER MANN: I think it's
Exhibit 58 through 76 that was submitted.

CHAIRPERSON GRIFFIS: Excellent.
Anyway, a whole bunch of documents came in. So
let's make sure you have that.

MS. BAILEY: Mr. Chairman?

CHAIRPERSON GRIFFIS: Yes.

MS. BATLEY: Just for
clarification, I believe most of these are

letters.
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CHAIRPERSON GRIFFIS: Right.

MS. BAILEY: And so they just came
in between last night and this morning. So
they have not been made available to anyone,
because of the lateness by which they came in.
I just wanted to make sure that the Board had
the copies.

CHATRPERSON GRIFFIS: Okay. Good.
I just want to make sure.

And you're absolutely right.
There's a petition, there's letters, obviously
the Board hasn't had the time to look at this,
but I don't want anyone to not know that
that's in the record. So we got that done.

That being said, let's move ahead.

MR. DePUY: Thank you, Mr.
Chairman, members of the Board. I'm appearing
today with Stephanie Baldwin as co-counsel.

Our witnesses today are Catherine
Peterson to my right, the head of the Capitol
Hill Day School, Winfield Sealander, who is a

member of the Board of Trustees, and David Cox
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of Cox, Grace & Speck, Architects. And Marty
Wells, Wells & Associates Transportation and
Planning.

We would request either now or at
the appropriate time when Mr. Wells is called,
that he be accorded expert status in
transportation and traffic matters.

CHATIRPERSON GRIFFIS: Let's do it
then. Board members, any questions of Mr.
Wells? Does the party in opposition have any
position on establishing expert status? Any

point of which you would like to recommend to

me?

Do you have a résumé, a CV of Mr.
Wells?

MR. DePUY: We have not submitted
one because of his prior submittal -- his

prior participation at the Board and his being

granted expert status in prior cases.
CHAIRPERSON GRIFFIS: Questions.
MR. COOPER: Robert Cooper, co-

counsel for opponent Pine.
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We've not had an opportunity to
review this CV from prior cases for Mr. Wells
and would like the opportunity to do so.

CHAIRPERSON GRIFFIS: Would vyou
like for him to speak to his expertise 1in
this?

MR. COOPER: That's what I was
seeking.

CHAIRPERSON GRIFFIS: Mr. Wells,
you want to take two seconds to do that?

MR. WELLS: My name 1is Marty
Wells. I'm President of Wells & Associates.

I'm a registered professional
engineer licensed to practice in the District
of Columbia and 17 states.

I hold a bachelor of science and
master of science degree in civil engineering.

I have more than 30 years of
experience in the areas of traffic engineering
and transportation planning.

I have worked for many years in

the District of Columbia. I've worked on many

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

52

different independent school cases 1in the
District of Columbia, including among them the
St. Patrick's Episcopal Day School, Sidwell
Friends School, the Sheridan School, Edmund
Burke School, as well as independent and
public schools in many other jurisdictions.

The past 15 years I've worked in
some 34 states.

CHAIRPERSON GRIFFIS: Excellent.

Questions?

MR. COOPER: I would 1like to ask
Mr. Wells how many times he's testified before
this body and/or testified before the courts
of the District of Columbia.

MR. WELLS: God is great, I've not
had to testify in court. But I have testified
before this Board numerous times, as well as
the District of Columbia Zoning Commission.

MR. COOPER: And of those times
you've testified before the Board, how many
times have you testified 1in support of an
application regarding zoning or in opposition
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to an application regarding parking or
traffic?

MR. WELLS: 1I've spoken in support
of applications.

MR. COOPER: No further questions.

CHAIRPERSON GRIFFIS: Any position
we would like to recommend to me on that?

MR. COOPER: None, Mr. Chairman,
we Just leave it to the discretion of the
Board.

CHAIRPERSON GRIFFIS: Excellent.
Thank you very much.

Board members, any comments,
questions?

I have no difficulty establishing
Mr. Wells as an expert in traffic engineering
as we've established him in numerous cases
prior. Those facts and material have not
changed, and I would continue with that, unless
there's any concern, opposition presented.
Very well, let's move ahead.

Mr. DePuy?
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MR. DePUY: Thank you, Mr.
Chairman. I think 1t's appropriate at this
time to call our first witness, Mr. Peterson,
and ask her to give her testimony to the
Board.

MS. PETERSON: Hello. My name is
Catherine Peterson. I'm head of Capitol Hill
Day School. My address is 3552 Brandywine
Street, N.W. in Washington.

Capitol Hill Day School, grades
pre-kindergarten through grade 8, was
established in 1969 in two churches on Capitol
Hill.

We moved 1in 1980 to the Dent
Building, and we purchased the Dent Building
in 1998.

In the late '80s we also purchased
the adjacent townhouse, 214 South Carolina
Avenue. And in the early '90s began using 1t
for school purposes as well.

Over the vyears the school has

served approximately 1500 students. Over 85
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percent of those students have come from
Washington, D.C.

Shortly I am going to cite reasons
why our facility no longer serves us well, but
I'd 1like to start by telling you how much we
value our location on Capitol Hill in our old,
106 years old historic Dent Building.

We wvalue our building. We value
the community of which we are a part. We
value our neighborhood so that even when we
are in agreed or disagreement, there seems to
always been done in civility.

We hope that the school's
reputation reflects well on our community. We
know that many, many families have remained on
Capitol Hill because of the school.

But much has changed over the 26
years that we have been in the Dent Building.
There's been a natural increase in enrollment
as we moved from the two churches into the
school. And while the building has served us

well, it no longer suits -- can fulfil the
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entirety of our school's program. And nor can
it address issues particularly in regard to
accessibility and safety.

Realizing that, the Board of
Trustees developed a strategic plan which
addressed these 1issues. And 1n addition to
that, our accreditation body, the Maryland
Association of Independent Schools, AIMS, has
written recommendations to us which require us
to consider how we are going to address issues
in those three areas: Finding space that
makes our program suitable' addressing
accessibility issues. and; addressing issues
of safety.

Let me Jjust read to you
specifically the comments that we received
from the accrediting body in 2002 as we went
through the accreditation process. We are
responsible for reporting to that body this
coming June, and then again in ten years as
the accreditation cycle goes through its ten
year cycle.
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The complete accreditation report
is quite lengthy. There's one section called
"School Plant, Equipment and Safety," and it
is from that area that I am quoting right now,
and the three recommendations that I am citing
are these.

"It is recommended that the school
continue to discuss and explore ways of making
the Dent Building accessible, examine and
consider ways of ensuring greater control and
access to the buildings particularly a method
of monitoring the entrances to the main
building, continue to weigh the need for
increased classroom, storage and auditorium
space with the feasibility, financially and
philosophically, of meeting such demands."

So with that in mind, let me start
and talk a little bit about why our building
no longer suits us well, and I'll begin by
talking about accessibility.

If you could take a peak at the

drawing to my right, to your left, of the old
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building, that's the Dent Building. And
imagine yourself going into that building.
South CarOlina Avenue has a path leading from
it up to our building, and you must go up
steps to get onto that path.

Following the path 1into the
building, you again go up steps once you are--
oh, that's a better drawing of it. Thanks,
David. You must go up steps again to get
inside the building. And then once inside the
building, you go up to steps or you go down to
wherever you need to go.

There 1s no elevator 1in the
building and, indeed, for reasons David will
explain shortly, it would be extraordinarily
difficult for us to put an elevator in that
building, and it would take up space which is
well needed for program.

In addition, in order to get into
214, our adjacent townhouse, one again must
climb a series of steps. There is a ten foot
distance between the ground level at the Dent
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Building and the raised yards that are next
door. And so students must climb up that ten
feet stairwell, and then even then have to go
down or go up to get into the rooms in that
building.

We are not accessible. We wish
very much to be accessible. And 1t was
extremely difficult to do so in this space as
it presently exists.

In terms of safety if you again
look at that school and look at its entrance
way, let me help you understand what it means
to get into Capitol Hill Day School.

You would walk up those front
steps and you would ring a buzzer and someone
would identify you. And if they know you, they
let you in. If not, hopefully, someone would
come and let you in.

Once 1nside you come 1into a
landing. That landing is about 5 feet by about
10 feet. Right in front of you there's a

stairwell that takes you up to our level two.
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To your left there's a stairwell that takes
you down to our level one. And to your right
there is another stairwell that takes you all
the way up to our very top floor.

Anyone entering that Dbuilding
would, once you were 1in there, has no clear
way of knowing which way to turn. There 1is
also no receptionist there who can greet you
to make sure that you are someone who should
be inside the Capitol Hill Day School.

I've Dbeen a Capitol Hill Day
School for 22 years. We have had many
architects and many security firms look at the
front entrance of our building to try to
figure out ways to help us make it a entryway,
and we have not been able to do so.

Another concern about safety that
has arisen since the events of September 11th
in 2001 has to do with the need for students
to have a place where they can safely shelter
in place.

We were aware of the concerns such
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as hazardous spills. Recently on the visit to
the Office of the Architect of the Capitol we
were reminded again of our proximity to the
power plant and possible explosions. There is
no safe place in our handsome old building for
children to shelter in place. Our walls are
lined with beautiful old windows. In order to
get from one building to get to our two sties
of our building, the children have to go back
and forth. Were there to be an emergency, it
could well be that our very youngest children
could be learning French and Spanish in the
214 townhouse while the other children were in
our main building. So another need of ours is
to consolidate our spaces so that our children
can all be together in one building and so
that we have a space where they can shelter
together in times of danger.

The third area that I'd like to
address here 1s the suitability of the
facility to serve the school's program. Our
concerns stem from the growth of our program,
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the growth of our enrollment and the
architecture of the Dent Building in which we
now crunch our program to such an extent that
it is threatening the future viability of the
liveliness and the ability to contain our
program within that structure.

The number of students 1n our
upper grades, particularly, since we moved to
the building in 1980 has increased. In those
days our average class size was 9 to 10
students. Now in the upper grades our average
class size 1s 23. In order to accommodate
those children we have carved out spaces in
the one open space that we had, which was in
the loft on our top floor. Those classrooms
are small, too small. They are not ventilated
well. And that is the one area of the school
where there are not windows and it's very
poorly lighted.

The upper grade science room 1is
particularly antiquated. The school lacks a

room for an upper grade literature class.
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The elementary grades, while they
are 1in beautiful old classrooms, have no
spaces for breakout spaces for small group
work for reading or mathematics, so much
needed in today's educational world. There
are no tutoring spaces, except one in a coat
closet.

Speaking of coat closets, that's
where all of our offices are. I don't know
where they had administrative spaces when the
building was built in 1900. But we have no
administrative spaces that are not either in
coat closets, carved out of the corner of one
classroom, or our business office 1is located
on an old landing stairwell. We've closed the
stairwell and that's where the business office
is.

Additionally, there is no
multipurpose room in which all of the kids can
gather and all the teachers with them.

Now that is a particular
disadvantage to us now because facilities that
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we have used in the past, St. Peter's Parish
Hall and Results, the Gym have themselves
become so well used by their clientele that no
longer can the school use those facilities to
the extent that it once could. This 1is
particularly difficult for our music program,
for our drama program and for our physical
education program.

Thus, to respond to these needs
and others the Board of Trustees of Capitol
Hill Day School engaged the firm of Cox, Grace
& Speck a couple of years ago to start
considering with us how we could address these
concerns as they were identified 1in the
strategic plan and identified in our
accreditation document.

From the school's perspective this
new building meets our needs wonderfully well.
Now, again, I would ask you to picture in your
mind a building that will fill in the space
between the old Dent Building and 214 South

Carolina Avenue.
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Thanks, Jerome.

And that's where we propose that
our new addition will be. It will be an
addition that attaches to the Dent Building.
It does not attach to 214. There will be
connecting hallways that go from the new
structure, the new wing, into the historic
Dent Building.

Now 1magine vyourself now going
into Capitol Hill Day School, you will be
going into not the entryway that you went in
last time I asked you to imagine this, but
instead you will be going from South Carolina
Avenue directly into that new addition. It
will be 1level with South Carolina Avenue.
There will be a swath of ground that is
leveled in front of that new building enabling
people to enter it and making us, finally,
accessible.

Once 1in that building there will
be an elevator. That elevator will connect all

of the floors in the new addition and all but
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one floor in the historic part of the Dent
Building.

There will Dbe a receptionist
sitting right inside of the double doors as
you enter so that that receptionist can greet
everyone who enters, knows that the people who
are entering are people who should be in the
building and can help direct people to where
they need to go.

Underground, and this is the most
important addition for wus 1n many ways,
underground beneath the present Dent Building
there will be a new multipurpose room. In that
multipurpose room children will be able to
shelter in safety. All of the children in the
school will Dbe able to shelter 1in safety
there. And in addition to that,
programmatically we will be able to do the
things we would love to be able to do. We
will be able to have the rehearsals. We'll
have a large space where there will be a

stage. There will be able to be seating for up
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to 250 children and teachers. There will be
times for us then to be able to arrange
ourselves for rehearsals for plays and for
musical performances, for class assemblies.
Teachers will be able to have science fairs
and math fairs, things that at this point we
simply do not have the space to be able to do.

Most of the time there probably
won't be chairs in that space and it will be
used 1instead, especially for our early
childhood and young grade physical education
classrooms, as well as for an after school
program. We have extraordinarily active and
important after school program. About 80/90
children per day attend that program, and this
will be one of the spaces that can be used for
that reason.

Now, 1t's really the new space
combined with the o0ld Dent school, the
reconfiguration, that is going to make this
such a powerful new building for us. And let
me just give you a few examples.
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Our math room, which 1s one of
those small rooms now on the top of the
historic Dent Building, will be moved to the
new addition. It will give a lovely new math
room. In addition to that, it means that in
the o0ld building we can knock down a wall
between the present room and the humanities
room, enlarging that room so we have one large
space that 1s now created 1in the Dent
Building, space we badly need.

The science room. Our antiqued
science room, we will move that to the new
building so that it now will not be an
antiquated science room but will be filled
with all of the kinds of equipment that will
help us prepare our eighth graders going into
the ninth grade and the schools to which to
choose to go.

The o0ld science room will become
narrower because of the corridor leading from
the new building, 214, into the Dent Building
And into that room we will finally be able to
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place our computers in an environment where
we'll be able to control the temperature and
be able to use it for a fine teaching space.

French and science, those two
classes are presently taught in the 214
building. We will Dbe moving those two
classrooms also into the new structure. Those
classrooms 1n the building in which they are
presently located are fairly long and narrow.
They will be moved into the new structure
where the classroom space will be suitable for
teaching.

We are of course aware of the
Office of Planning's expressed concern about
our FAR requirement, and it is really
important that I make a point clear. The
school as a result of its conversations with
neighbors, has chiseled away the space in the
new addition that we originally proposed.
WE've chiseled and chiseled it away to the
point where we can chisel no more. Our

classrooms cannot be smaller 1in this new
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addition than we have already planned to be.

Let me give you Jjust one or two
examples. We will be moving our three early
childhood classrooms all onto the same level.
Two of them will be located in the new wing,
one of them will still be in the old building.
We are doing this because for safety reasons
we can cluster all of those children together
near where there will be a large number of
administrative people in that first level of
the building.

It also means programmatically
that our teachers can plan together. And it
means that the kids can get to know each other
as they go on together to first grade.

Now, these two new early childhood
classroom in this new space are approximately
750 square feet. That's about 48 square feet
for each of our 16 early childhood students in
each of those classrooms. Compare this then
to the standard in Arlington County where it

is required that there be 66 square feet for
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each early childhood student. Certainly our
new classrooms are not oversized. We need
every inch that we have of the classrooms as
they are presently designed.

Our French and Spanish classrooms,
which I mentioned just a moment ago that we're
moving over from the townhouse to the new
building, are almost exactly the same square
footage in the new building as they were in
the old. The advantage in the new building is
that they are now designed so that they are
adequate classroom spaces, they are not long
narrow spaces as they are presently in 214
townhouse.

One additional advantage that I
really must mention is that we will be able to
move some of our offices, a couple of them,
out of the cloak rooms into more efficiently
designed space. A few in the new building and
a few 1in the reconfiguration of the Dent
Building. 214 itself will Dbecome an

administrative building. That is where we will
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have offices and also, finally, a space for a
faculty resource room.

With all of these changes in
facility I want to emphasize that the school's
mission will not change. And we have written
conditions to assure our neighbors of this
case. The school will continue to serve
children from pre-kindergarten through grade
eight. There will be no increase in the number
of grades, no 1increase 1n the school's
enrollment capacity of 255 students, 225
presently permitted through the Dent School's
BZA order and 30 as permitted in the 214
building.

There will Dbe no 1increase 1in
faculty and staff.

There will be no change in the
program that effects the hours during the day
or the evening. The normal hours of the day,
the after school and the summer camp programs
are, and will continue to be, 8:00 until 6:00.

There will continue to be no more
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than three evenings of more than 25 people per
month.

And I also want to emphasize
something about the school's field education
program because it touches on buses and why
the school needs our buses.

One of the most special aspects of
our program 1s that we have a field education
program where our children go out regularly to
sites that are connected with subject of study
within the classroom. For that reason we have
buses that transport them to everyplace from
the Kennedy Center to places on the Chesapeake
Bay to if they're studying the construction of
a new home, new homes.

I Dbrought with me our field
education calendar. I can almost assure you
that if I were to read this to you, you would
want to go on these trips as much as I would
like to everyday. Everyday our buses are
going out two, three, sometimes four trips per
day.
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We understand that we are seeking
relief from zoning requirements and believe
that we do so with the complete intent to
support the public good. Capitol Hill Day
School has long been committed to serving
persons from diverse heritages and from varied
economic circumstance Jjust as this city of
Washington, D.C. embraces and benefits from
the diversity of its community.

For example, to support our commit
to financial diversity there is a very strong
financial aid policy. Twenty percent of our
students receive this aid, totaling this year
$425,000.

Ethnic and racial diversity 1is
important to us as well. Of the new children
admitted to Capitol Hill Day School this year,
50 percent was caucasian, 50 percent were of
other ethnic and racial heritage.

The school is deeply committed to
serving its community and to taking part in
the 1life of its community. We have a
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partnership program with the D.C. Public
School coordinated with the theater at the
Folger Theater where our eighth graders learn
about Shakespeare and together both schools
produce Shakespeare plays at the Folger
Theater.

Our eighth graders serve 1lunch
week at the Church of the Brethren Soup
Kitchen. They work with children at
Friendship House -- at the Settlement House,
the oldest settlement house, I believe, 1In
Washington, D.C.

Our parents collect lunches on a
weekly basis for families at Friendship House.

We participate in the cleanup of
the Anacostia, and there are many, many other
activities that we take part in on this order.

Additionally, the school has
worked closely with 1ts community and
particularly with the Friends of Garfield
Park. T o address the

requirements of our 1996 BZA order in regard
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to our use of the 214 townhouse, we have held
quarterly meetings for our neighbors with the
purpose of learning from them of concerns that
they may have about the school and to address
together community concerns. One year I think
we must have met every week or every two as we
were trying to work together on the upkeep of
Garfield Park. And of course this past year,
as others will speak to, we have met and met
and invited our neighbors to come in to talk
with us about our new building and how we
could adjust it so that it would meet
everybody's needs.

Now, you will note that we have
submitted a separate application for the
continued use of 214. I just want to touch on
that quickly.

In the short term during the
construction phase of the expansion project,
the school would continue to use 214 for
classroom purposes. We have been careful to

abide by the agreements that we've made
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before, and we've heard no complaints really
about the youth of our building.

Our request for the application —--
once we have Dbuilt the new building, we
anticipate that we will moving students out of
that building and, as I said before, moving
administrative offices in. Our request for
the application for the 214 townhouse 1is
merely a continuation of the status quo for a
ten year period.

To conclude, Capitol Hill Day
School over its 38 year history has become a
very strong educational institution in this
city. We are so proud that we, among many,
many other schools 1in the Washington area,
offer a wide variety of choices to parents
within this city; Public schools, private
schools, parochial schools, public charter
schools and we are happy to be in that number.
The fact that we have such schools challenges
each of us to be a better school.

It is the intent of our Board of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

78

Trustees to keep Capitol Hill Day School's
program as strong as 1t has become, to provide
space 1in which the program can flourish in
coming decades. Indeed, the school's future
vitality depends upon having a facility that
reflects the quality of our program and
provides a safe and secure home for our
students.

MR. DePUY: Mr. Chairman, members
of the Board, we could have questions of this
witness or cross examination, or we could
proceed through our other witnesses as you
prefer.

CHAIRPERSON GRIFFIS: I think
let's get through off your witnesses and then
we'll questions from the Board and then cross
from the panel.

MR. DePUY: Thank you.

Our next witness is David Cox. Mr.
Cox, would you give your testimony to the
Board, please.

MR. COX: My name is David Cox. I
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reside at 5115 Cathedral Avenue, N.W.,
Washington.

Kimmie has explained a great deal
about the existing conditions. I Jjust want to
pictorially show vyou with some of these
photographs how the two properties, the 214
townhouse which sits right at this point, it's
the western most rowhouse in a complete row
that extends down the length of block on South
Carolina Avenue. The school owns this
particular house which we refer to as number
214.

The primary building on the 1lot,
though, 1is referred to as the Dent Building.
It was originally built in 1900 at the Dent
School, a D.C. Public School. And you can see
it occupies the corner. It was meant as a
free-standing building originally, as you can
see with the open space that separates from
the 214 series of rowhouses which, taken
together, are raised on this ten foot high

elevated plinth. It drops down then
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immediately on the party wall to the level of
the sidewalk, basically stretching out to the
west end of the block for the Dent School
Building.

The Dent Building 1s quite a
different scale, as you can easily see 1in this
and 1in the model. It has been termed a
Renaissance Revival architectural style. It's
basically a massively built masonry structure
with 18 inch thick exterior walls, about 65
feet 1n height to the ridge. And some
actually a very simple box of a building with
gable roofs but some rather handsome brick
detailing that you don't see much anymore.

Surrounding the building on the
exterior sidewalk edge is a sandstone wall, a
seneca sandstone or Dbrownstone wall, that
allows the grade for the building itself to be
raised slightly. Not as much as the rowhouses,
but it does create a raised area that has the
first flight stairs that Kimmie's mentioned

right at the sidewalk. Then you approach the
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building and you confront additional steps to
get into it.

As schools were designed back at
the turn of the century, they obviously did
not have the same considerations that we do
today, and so there 1is a very symmetrical
front door entry here, a very big portal.
Unfortunately, one has to get up, as you can
see in this photograph, to this level about 15
feet up in the air to get anywhere. That's the
first level of the classrooms. Down at the
lower level seen here, windows that are half
the size of the windows 1n the main part of
the building, that was originally the basement
where all the boiler rooms were. And as you go
through that basement now the school has
struggled to put early childhood classrooms in
that space. It's a maze of structural walls
holding up the floors of the rest of the
building.

So the school has had to overcome

a lot of difficulties. I won't go all of them
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again, but suffice it to say that there are
four floor that the school is using in this
structure, two of which were really designed
for classrooms. The basement and the attic
are quite another story. You can see, there is
really only a small eyebrow window at each of
the gables. No operable windows, very little
light. That's where the library i1s and the
art room and the music room. They're stuffed
into slopping attic spaces at the moment.

So 1n the space between the row
house which, of course, has it's own
inadequacies just because of its size and a
single staircase connecting the different
levels 1s an open portion of space where the
school has its early childhood playground
equipment. It's about 40 feet wide in this
area.

Wrapping around the back of the
Dent Building and into this play area
partially is parking for 20 cars and 3 buses.

And that was the result of an earlier BZA
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application granting up to that amount of
parking and buses.

So the use of the 214 structure
and the Dent Building and the parking are
basically as it sits today with its former BZA
applications.

I think just one other page of
photographs that I think are interesting, to
some extent, just to show you what the back of
the Dent Building looks like. It's basically
a continuation of the same dark red brick
structure. The school's parking as it sits
today. This is a very unusual configuration.
There 1s a continuous retaining wall up to
five feet high separating their parking lot
from a 14 foot wide public alley directly to
the north of the school's property that
doglegs and then runs north right at this
point along the existing retaining wall
holding wup this high rear vyard of the
residential properties. And that's show in
this photograph of standing in that back
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parking area looking at the west facing wall
of 214 as it sits today. And the parking area
here.

Here is that high retaining wall.
So 1t gives vyou some 1idea of the height
difference between the rear yards where all
this greenery 1s and the parking lot level
here. And I think that's an important thing
I'm going to come back several times.

The play area that the school has
in the front facing South Capital, as shown in
this photograph, some of this equipment just
kind of wedge in that space between the 214
building and the Dent Building.

So, as I started to say, the
access to this parking arrangement is at the
far east end of the alley. And at that point
the faculty members make a sharp turn, a 180
degree turn, and line up six cars deep in
tandem from the back to the front allowing
just a minimum amount of space then for the

buses to pull in. This, as you might expect,
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is quite a difficult parking arrangement 1in
the morning and the afternoon. And if you're
at the end of the line, you really can't move
your car out until everyone else moves it out.

So we're going to 1improve that.
We're keeping the same number of cars,
maintaining the 20 parking spaces 1in this same
general area.

The buses are 1in use during the
daytime for field trips. They are going to be
parked back on the lot for the evening hours
during the night so that when the faculty is
gone, the buses will come back here. So we're
maintaining during the daytime hours the 20
spaces. The big difference 1s that the cars
will pull into a double-stacked arrangement.
We will get rid of that wall separating the
alley from the parking, regrade this so that
the parking lot maintains the same grade as
the alley and you're able to make that
transition. A much more logical, simple

arrangement of parking. And that was the
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purpose of the amendment to delete a former
request for parking variances.

Now, I'm going to go to the
proposed architecture. Quite frankly, we had
a difficult problem here because of the big
discrepancy in the type of structure the Dent
Building 1s and the context to the east with
the rowhouses. And we had lengthy discussions
with the Capitol Hill Restoration Society and
the Historic Preservation Review Board staff
and just what 1is an appropriate way to add
onto this historic structure, as you can see
in this rendering this view from South
Carolina Avenue.

What we ultimately have resolved
is that the new addition, the in-filled piece,
take i1ts cues primarily in its height and its
architectural style from the rowhouses so that
we maintain this parapet height, the three
part windows that match the three windows, a
very simple flat kind of facade 1in these
rowhouses. We've carried that same flat
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masonry expression. The difference 1is, the
very big difference 1s in the space next to
the Dent Building we have incised the wall so
that it cuts away, steps back and makes it a
glass connection, a so-called hyphen
connection at the second and third floors
tucked in behind the east facing gable on the
building. And this is, I think, probably seen
best in the model.

You can see the big cut in here
and the glass element. This 1s a somewhat
earlier version that we prepared for our
presentation to the Historic Preservation
Review Board.

CHAIRPERSON GRIFFIS: The
perspective and elevations, are they correct
proportion and style?

MR. COX: This 1s all correct as
we have presented it.

CHATRPERSON GRIFFIS: Okay.

MR. COX: As we have submitted it.

CHAIRPERSON GRIFFIS: I think it's
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pretty straightforward.

Let's move ahead.

MR. COX: The thing that we want
to go to immediately, though, is to establish
this area, this cut in glass hyphen, as the
new entrance for the school. And by several
Just small gestures we're able to make an on-
grade sidewalk entrance directly into that
point, taking out a flight of stairs between
the sandstone walls. It's an existing opening
in the walls, but instead of going up the
steps, now we are coming in directly at grade.
It works out very well.

The sidewalk 1level then 1is the
level of the first floor of our new building,
which in turn 1s the same level as the
exlisting basement. So automatically we're
able to tie in the lowest level of the Dent
Building into the floor level that is the same
as the lobby entrance.

At that point you're greeted by an
elevator, a small reception 1lobby and an
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elevator, which then provides access cutting
through where there is an existing window in
the side walls of the Dent Building, we are
providing handicap accessibility to three out
of the four floors. We are, just frankly, not
able to get the elevator up to the attic
without raising the shaft on the side wall.

So what we're able to address
basically is that we're taking all of the
classrooms out of the 214 building, putting
them into the new addition and the existing
building and providing access to about 90
percent of that space where the children are.

CHAIRPERSON GRIFFIS: Those
elevations aren't showing the proposed
penthouse on the new structure, 1s that
correct?

MR. COX: Well, vyou've got me
there. The model shows the penthouse. We've
gone over this at some length with the
Historic Preservation Review Board. We do

show the penthouse here in the --
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CHATIRPERSON GRIFFIS: Sure.

MR. COX: -- site plan.

CHAIRPERSON GRIFFIS: Right. Just
for clarification, it's not on that elevation,
though?

MR. COX: That's correct.

CHAIRMAN GRIFFIS: Right. And it
is properly set back from the edge of this
structure 8 feet?

MR. COX: This is part of the same
ownership and we have actually placed 1t in
response to the Historic Preservation Review
Board's request.

We can certainly slide 1it, vyou
know. We don't have it exactly within the 8
feet.

CHATRPERSON GRIFFIS: I don't have
any idea. I Jjust want to figure out where it
is.

Mr. DePuy, maybe you can look at
it in terms of the compliance with 411 just to

make sure that it's properly set and we can
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get that. I don't need to spend time on it
here.

MR. DePUY: Right.

CHATRPERSON GRIFFIS: Okay. Let's
move ahead.

MR. COX: So the children come
into a new entrance at grade level where they
are met by a receptionist in the floor plan.

I don't want to spend any time on
these plans, but I Just want to show vyou
basically the area in yellow here is the new
in-fill addition. This 1s the existing
basement floor of the Dent Building. And just
as a circulation path there is a relatively
small reception lobby with some admissions and
administrative offices, an elevator, a single
stair and a small toilet with two early
childhood classrooms. And as was mentioned,
early childhood, pre-K and K need a lot more
space per square foot than seventh and eighth
grade classrooms. These are about two-thirds

of what the standards are, but this gives us
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the smallest kids clustered around the arrival
where the parents can bring them directly into
the building. They're under supervision the
full time.

CHATRPERSON GRIFFIS: Excellent.

MR. COX: The older children then
are 1in the upper floors, which makes sense.
It's just the way a school should ge laid out
with full supervision at a very transparent
clear entrance into the building.

CHATRPERSON GRIFFIS: Ms. Peterson
indicated that Fairfax had 66 square feet.
This 1s designed to that center or is this
designed --

MR. COX: No, we are considerably
under 1it. And it's Jjust a process of how
we're having to squeeze all of these
requirements together along with Preservation
requirements and the existing small site.

CHATRPERSON GRIFFIS: Okay.

MR. COX: I should have mentioned

also that the site, the overall site, is only
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13,000 square feet. By comparison with other
schools on Capitol Hill, the next smallest
that we could find was on the order of 35,000
square feet and they on up to 50,000, 70,000.
This is 13,000 square feet.

CHAIRPERSON GRIFFIS: For the 1lot
size you're talking?

MR. COX: For the lot.

CHATRPERSON GRIFFIS: And you gave
us a diagram that showed that, correct?

MR. COX: Right.

CHAIRPERSON GRIFFIS: Okay. And
can I ask you just quickly on that plan, the
stair that you've indicated, that's an egress
stair, is that right?

MR. COX: We have to provide two
or more means of egress. Once we've combined
this building it hooked in for a link.

CHAIRPERSON GRIFFIS: So that's
one of the egress stairs?

MR. COX: This becomes one --

CHATRPERSON GRIFFIS: Does that

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

94

service the roof?

MR. COX: This will go through the
top floor and then there will be a ladder with
a hatch to the roof.

CHATRPERSON GRIFFIS: Okay.

MR. COX: The only rooftop
appendage is just that needed for the cooling
tower.

CHATRPERSON GRIFFIS: Excellent.

MR. COX: Well, just to go to the
lower floor, the Dbulkiest piece of this
program 1is the multipurpose space. We have
provided this completely underground. This
represents about a third of our total square
footage in the project. ©None of this counts
in the FAR.

As you can see, it's a very large
footprint compared with the above grade
footprint. It wraps around the back of
directly under the parking area in the back
with the Dent Building right here. And that's
about the only way we're able to find space on
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this lot to house a column free 250 seat
assembly space.

CHATIRPERSON GRIFFIS: Sure.

MR. COX: This came directly out
of our negotiations with the neighborhood.
Because in the beginning we didn't think of
doing this. It's expensive to do, 1it's
difficult to do. We had combined the
multipurpose room onto the backyard of the 214
property and because of our negotiations with
the neighbors in 216, we took that off the
table and put it completely below ground.

So we've reduced the impact to the
neighborhood considerably by Jjust that one
move.

But the second and third floors
basically are, again, Jjust two classrooms on
the back side. They step back a full 20 feet
to be consistent with the rear yard setback on
the floors that are seen above grade level
with the rear yards. The extension that we're
asking for on the rear vyard is completely
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below this 1level on the rear vyards. So,
again, I'll go over that in the model.

CHAIRPERSON GRIFFIS: So that
abuts a ten foot retaining wall. And you're
indicating that what you encroach on in your
rear yard is actually below the adjacent rear
yard?

MR. COX: That's correct. If T
could turn the model around.

CHAIRPERSON GRIFFIS: That's all
right.

MR. COX: Sometimes this 1is hard
to understand how these grades work here. But
this 1s the pilece we were talking about in
asking for the ten foot exception or variance
to the rear yard setback. It is completely
below the elevated rear yards.

So just to finish this out, the
special exception and various variance
compliances that we are asking for have to
meet the requirements of the intent of the

zoning regulations and maps and not adversely
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effect the use of the neighboring property.
They must be located so as to not be
objectionable to nearby property because of
noise, traffic, number of students or other
conditions and that ample parking is provided
with the project.

The special exception that we are
asking for for the 210 building we feel does
not cause objectionable conditions. First of
all, there will be no increase 1in students,
faculty and staff. There will be no change,
no conditions that effect the change in
parking or the number of cars coming to the
site. No change in the hours of operation
that the school is contemplating for evening
and weekend activities.

The building has been designed to
minimize the building impact. We've condensed
the size under the planning standards that are
typically used for an elementary school.

We've placed the largest impact

portion of this program, the assembly space,
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completely below ground amounting to a third
of the total of square footage of the project.

We have designed the core elements
in this structure in such a way that it makes
use of existing core elements 1in the Dent
Building, and designed 1t as a single
structure. If we had designed this somehow as

a free standing new piece, 1t would have to

meet far more stringent egress core
requirements of that. So we're taking
advantage of the -- we're making alignments,

for instance, with every floor of the Dent
Building 1s matched within the new building so
that there is easy access back and forth.

We are compatible with the
Historic District. We have met with the
Office of the Architect with the Capitol. They
have no objections to this. We fall within
the Capitol overlay.

We have concept approval from the
Historic Preservation Review Board.

Parking, even though it 1is a
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reconfiguration, we're maintaining the same
number of parking spaces that the school is
mandated to keep with the caveat that the
buses themselves will be parked off site or in
use during the daytime and parked in the back
every night.

So altogether we feel it's a much
safe parking configuration than it was before
and the building has reduced impact.

The special exception for 214,
Just to kind of throw that into the same
discussion, and I think all the same things
apply. There's no change in the number of
students, et cetera. And, in fact, we are
improving the conditions in 214 by virtue of
removing all the classrooms. So the students
themselves will not be occupying 214 anymore.
They will be in the new facility. 214 will be
reserved for administrative use.

Now the specific variances, there
are three. One is lot occupancy, second 1is

rear yard setback and third is FAR.
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In lot occupancy 60 percent 1is
allowed for row dwellings and churches. 70
percent has recently been allowed for public
charter schools, but only 40 percent 1is
allowed for other structures including private
schools.

The Dent Building as 1t currently
exists already exceeds the lot occupancy. It
occupies 42 percent of 1its lot. We're
requesting a lot occupancy of 67 percent with
this project in its form that we're showing
you today, or about a 25 percent increase in
the variance.

The rear vyard, as I alluded to
Just a while ago, the required rear yard in an
R-4 zone 1s 20 feet. We have a condition where
the Dent Building has a rear yard of over 37
feet over the width of the Dent Building
itself. The new portion that we are adding,
however, Jjust as a one story element, we're
asking for the rear yard variance to be 10

feet instead of 20 feet for only that portion
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of the one story configuration.

There is a 14 foot alley
immediately bounding the property on the north
side to give us separation from neighboring
residences to the north. And the second and
third floors of the addition are setback to
require 20 feet.

On the floor area ratio, 1.8 1is
the FAR maximum permitted for the CAP overlay.
The Dent Building as 1t currently sits today
occupies 1.7 of the small 13,000 square foot
lot. We're requesting an FAR of 2.4, again
because of the in-fill addition, the way we've
designed it, 1t's a variance of .6.

We're aware of the Office of
Planning report and their issue with FAR. Our
feeling is any reduction in the FAR is going
to have severe results on how we're able to
achieve anything close to the program
requirements here. As I mentioned, the Ed spec
for Arlington County, we're currently working
with Arlington County on an elementary school.
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These are the standards that they've asked us
to work with.

For instance, the standards for an
overall elementary school I think are
enlightening. Taken everything together with
the need for assembly spaces, office space and
classroom space 1n Arlington -- and that
assumes a new building, a very efficient kind
of building. The standards for interior
planning are 165 square feet per student.
We have with this project 148, just about 20
square feet less on an overall basis than what
we might have if we were planning this with
a new building. And that doesn't take into
consideration how inefficient the interior of
the Dent Building is.

So the summary of our reasons for
the FAR, we've condensed the size of the
individual classrooms and the offices to as a
small a basis as we can. We've put the largest
component of this piece underground so it does

not impact the FAR question.
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The Dent Building inefficiencies
are going to be difficult to overcome.

The need for early childhood
classrooms being clustered together on the
first floor near the main entrance for parent
drop of and pick up allows us to provide
security right at that point of arrival.

The footprint basically has had to
address a lot of Historical Preservations
issues on our way to get to you today on
zoning issues. And the configuration has had
to really take 1nto account the Dent
Building's uniqueness as well as the unique
small, exceptionally small size of the lot.

So the uniqueness of the lot and
the exceptional conditions again, just to hit
this one last time. The lot 1s exceptionally
small. It's a conclusion made by this Board in
1988 with BZA Application 14780. Other
private and public schools in Capitol Hill
have lots significantly larger.

The historic 1900 Dent Building is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

104

unique in its size and scale and architectural
style. Also very unique in terms of trying to
work with 1ts very inefficient interior spaces
for education with a high core factor.

There 1s no elevator or single
stair that connects all the floors in the Dent
Building.

There 1s no performance space oOr
assembly space or space that can act as an
emergency shelter for the school.

The wuse of the attic and the
cellar are substandard spaces not intended for
educational use.

The practical difficulties that
arise out of these conditions for the school
are poor security, lack of control of the
building entrance, no handicapped
accessibility, accreditation deficiencies, no
emergency shelter, antiqued facilities for
science and art and no facilities at all for
music, drama or assembly.

So not substantial adverse impact
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or detriment to the public good. We feel we
have satisfied that condition by carefully
designing this structure to fit into this open
space between the Dent Building and the 214
structure. We've made it as small as we
possible can so that it's compatible with both
and with the Capitol Hill District, and with
HPRB concept approval.

The fact that there is no increase
in the number of students, the number of cars,
the faculty or staff, the fact that we're
moving students out of the 214 structure to
reduce the 1impact on the 216 residences.
Again, we've put the large assembly space
below grade. The second and third floors of
the addition are set back in compliance with
the rear yard setback. We've kept the view
shed from the rear yards of the residences
looking to the west such that the sunken first
floor is completely out of that view shed.

And there 1is no adverse impact

from lights or glare. And one other thing
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we've done 1s removed any windows or doors
facing into the side of the 216 property so
that this area is a solid wall with no light
or glare or loss of privacy to 216.

In summary, we feel the proposed
addition cannot be constructed without these
variances from the rear yard setback, the lot
occupancy and the FAR. No smaller addition
could:

(1) Overcome the many limitations
of the small site and the antiquated Dent
Building or adequately respond to the
accreditation deficiencies that the school has
been cited with, nor provide the classrooms,
multipurpose assembly space and security
points as well as handicapped access that are
so critical to the school.

Thank you.

CHAIRPERSON GRIFFIS: Thank you
very much.

MR. DePUY: Thank you.

Qur next witness 1s Mr. Winfield
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Sealander.

Mr. Sealander?

MR. SEALANDER: Yes. Good morning.
My name 1s Winfield Sealander. I reside at

1110th Street, N.E., Washington, D.C.

My family and I have been on
Capitol Hill since 1990. My daughter Olivia
attended the Capitol Hill Day School for eight
years and 1is now in high school. My other
daughter, Caroline, again at Capitol Hill Day
School as a pre-kindergartner and is now an
eighth grader.

This is my 14th year as a Capitol
Hill Day School parent. I am a trustee of the
Capitol Hill Day School and I am Chairman of
the Facilities Committee.

The Facilities Chair 1is tasked
with the responsibility of making sure the
school's facilities are safe and that they
adequately support the teachers and principal.
We of the school community have long known
that our space is inadequate in many ways.
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Kimmie agreed with the scope of that this
morning, too.

We are not handicapped accessible.

We do not have a safe and secure
entrance.

We do not have a gathering place
large enough for the entire school to be
together.

We do not have enough space in
which to break into groups of ten to twelve
students for small group instruction. This is
very important in order to be able to reach
out to different learning abilities of our
children.

We do not have a cafeteria and we
do have a gymnasium.

In June of 2004 the school
retained the architectural firm of Cox, Grace
& Speck. You've listened to David this
morning. They were tasked to assess the
building's safety and our building's ability
to support the school and its curriculum and
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its mission.

The architectural firm's report
revealed that the school required 42,000
square feet to properly support our students
and that our current buildings provided less
than 60 percent of the space need.

The report found serious
deficiencies in the area of school safety,
handicapped accessibility and classroom and
administrative space. The report further
indicated that our use of 210 and 214 South
Carolina Avenue present unique challenges
given the historic significance of the
buildings and the fact that they could not nor
would we be willing to demolish them in order
to make way for a modern school. Any changes
would have to be appended in some way to our
current facilities.

In the spring of 2005 the school's
architect at CGS began submitting preliminary
building proposals attempting to address our

most serious deficiencies. This marked the
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beginning of an extensive 18 month cooperative
design process which included the school's
neighbors, community organization and local
regulatory agencies.

The school listened carefully and
learned a great deal. And we worked
diligently to incorporate many of the
community's ideas into our project.

The design you see today greatly
reflect input from the community in
particular, from our nearest neighbors.

Regarding the approval process, as
of today we have met with and received
approval from the Capitol Hill Restoration
Society regarding the renewal of our use
permit for 214 South Carolina Avenue, S.E.
The Restoration Society chose not to take any
action on our application for the addition to
210 South Carolina Avenue, S.E.

The Historic Preservation Review
Board, HPRB, has approved our design in

concept as consist with the purposes of the
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Preservation Act and has scheduled a hearing
in December to review the front entry and
school sign design.

The Advisory Neighborhood
Commission and C6-B voted to support both our
applications for 214 and our application for
210 South Carolina Avenue, S.E.

The Architect of the Capitol staff
reported to us earlier this month that they
have no significant issues with our
application. Further, they find the project
to be compatible with the Capitol Complex
Master Plan.

As I noted earlier, over the last
18 months the school has made significant
design changes in direct response to community
input. While we have not yet received the
full support from some of our neighbors, there
is much which we have agreed upon.

We have agreed that the townhouse
which the school owns at 214 South Carolina

Avenue, S.E. will remain a townhouse. Unlike

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

112

the original, the townhouse and its loft will
not be 1incorporated into the proposed new
addition. After many, many meetings with the
community it became readily apparent to us
that the community loved 214 South Carolina
Avenue as a residence. They were not prepared
to have wus take it over as part of our
programming for our school and we labored
mightily to figure out a way to accommodate
the neighbor's in this matter. After much
soul searching we agreed to take out 214 South
Carolina Avenue from our project and
instructed our architects to scrape our plan.
We designed a new building which
could fit between our two buildings which we
presented to you today. We have agreed to
move our current classrooms out of the
townhouse at 214 South Carolina Avenue, S.E.
and relocate them into the new addition. The
townhouse will be used for administrative
purposes only after the addition is built.
We agreed to do this in order to
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further minimize the impact of the day-to-day
school activities to our neighbors 1living
along South Carolina Avenue to our east.

We have agreed that the lot of 214
South Carolina Avenue, S.E. will not be
subdivided and included 1in the 210 South
Carolina Avenue, S.E. addition. This
significantly reduces the size o0f the new
addition's footprint and makes it possible to
easily return 214 South Carolina Avenue, S.E.
to residential ©purposes sometime in the
future.

We have agreed that the new
addition would be moved away from the existing
residential townhouse located at 216 South
Carolina Avenue, S.E. You have met Brad and
Cathy Pine and their attorneys. Brad and
Cathy have a young family and they were very
concerned for the safety of their family
during construction and the noise and
vibrations which might be transmitted from the

newly constructed rooms and stairwells into
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their home. When we took 214 out of the
equation, we removed any concern they had at
that point about noise and vibration emanating
from any new rooms that we're adding.

We have agree that the rear
addition would be stepped back to a 20 foot
rear yard setback on the second and third
floors. Many neighbors were concerned about
the massing of the project in the rear and how
the building would 1impact their views and
life. The 20 foot setback allowed their views
and light to remain with the minimum impact to
their backyards.

We have agreed that the window in
the party wall of the residential townhouse at
216 South Carolina Avenue would not be blocked
by the new addition. Brad and Cathy have a
large Dbedroom in the party wall which
overlooks the back of the school. And they
were very concerned that they would lose their
light and ventilation, and their view. The
building is now set back 20 feet from that
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window.

We have agreed that the community
room would be located 17 feet underground to
minimize noise and vibrations which might be
transmitted to neighboring properties. The
original design called for the community room
to be located on the first floor and neighbors
were very concerned that noise from activities
would be transferred to neighboring townhouses
and their rear vyard. Burring the community
room into the ground reduces any noise to one
and all.

We have agreed to remove all
windows and doors on the east wall of the rear
addition. Neighbors had privacy concerns
regarding their rear yards and wished that the
school not look out onto them.

We have agreed to design and
locate a rooftop mechanical room which
minimizes noise and vibration and complete a
noise study showing the noise signature of the
new equipment. Many neighbors were concerned
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that we would not add anymore noise to the
neighborhood from our HBAC equipment on the
roof. We designed a mechanical room structure
with consultation of sound engineers to
minimize that noise.

We have agreed to ©prepare a
construction plan 1n conjunction with the
neighbors that plans a four part plan taking
into account the monitoring of surrounding
buildings, construction staging, site parking
and a 24-hour neighbor hotline which can be
used to voice neighbor concerns at anytime.

We've also agreed to seek
additional parking in the neighborhood for bus
and staff parking during the construction
period. After construction, bus and staff
parking will return to the lot behind the
school which will be reconfigured to provide
the same amount of parking as before.

We have also agreed to provide a
financial and planning support for neighboring
Garfield Park. This was a direct response to
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neighborhood concerns that if we were allowed
to significantly enhance the school, we should
also be willing to significantly enhance the
park across the street. And we have made a
substantial financial commitment to do so.

Each one of these design changes
and agreements has made the project stronger
and more vital to the school and to the
community of which 1t is a part. We have
labored mightily to keep the addition as small
as possible in deference to the neighbors and
still address our most serious deficilencies.
We have not succeeded in satisfying all of our
neighbors, as you've seen today. But we remain
dedicated to working closely with them 1in
order to solve as many outstanding concerns as
possible.

I believe this addition is
desperately needed to fulfill the mission of
our school, provide a safe environment for our
children and to remain competitive in the
independent school market.
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Neighborhoods need schools. I ask
that the Board 1look favorably upon the

school's proposal and approve our application.

Thank you.

CHAIRPERSON GRIFFIS: Thank you
very much.

MR. DePUY: Our next and last

witness Mr. Marty Wells.

Mr. Wells.

MR. WELLS: Again, good morning.

I'm Marty Wells, and I and my firm
were retained by the Capitol Hill Day School
to evaluate the traffic and parking impacts of
this proposal.

We note that the school is located
at 210 and 214 South Carolina Avenue. You
won't be surprised that most of the pickup and
drop-off activity occurs on the north side of
that street adjacent to the school. South
Carolina Avenue is unusually wide. It is 39
feet wide and it has curb parking on both

sides. It's a two-way street.
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Traffic 1is controlled during the
critical morning student drop off period by an
off-duty uniformed Metropolitan Police
Department officer. Traffic works well.

It bears repeating that the
proposed addition would result in no
additional students, faculty or staff.

It's my wunderstanding that the
proposed new auditorium would better
accommodate daytime student assemblies. It
would be used 1n the same manner as the
existing assembly spaces in the evening.

The proposed building addition
would generate no additional traffic or
parking demands.

In spite of the fact that the
system works well, 1t can be 1improved and
we've made several recommendations to improve
the traffic and parking.

Now firstly we've recommended that
the school notify parents that they must park

legally at all times, that they may not park
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illegally, double park or Dblock marked
crosswalks, which they do on occasion.

We further recommended that the
traffic control officer Dbe assigned the
additional duty and responsibility of
monitoring standing, parking and U turnings of
the nearby intersection of South Carolina
Avenue, F Street and 2nd Street.

We recommended that the school
notify parents where they can park legally and
what restrictions apply on streets adjacent to
the school.

We further recommended that the
school reach agreements with others for off-
site on-street parking to accommodate any
faculty and staff parking demands that are
greater than 20 spaces and to accommodate the
bus parking when needed. The school, in fact,
has done that.

We've recommended that the school
encourage parents to organize carpools to drop

off and pick up students. We encourage
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families with students that live close to the
school to walk or ride their bikes to school
when they can, and many do.

We further recommended that the
school retain a traffic control officer for
the afternoon pick up to direct cars and
prevent students from crossing South Carolina
Avenue.

We encouraged the school to
further publicize or provide information to
parents about their school service. I'd rather
have the students in a bus than in a car.

Communications with neighbors is
important. The drop off and pick up times and
procedures should be published with them as
well.

We further recommended that the
school encourage faculty and staff to share
rides when they can, take transit or walk to
work.

David has ably described to you

the rear parking lot as it's proposed to be
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reconfigured. The Office of Planning has
recommended that when used, that vehicles back
into the spaces and pull forward to exit the
lot. We think that's consistent with other
policy in the District of Columbia, and I
concur with that.

That concludes my prepared
remarks.

CHAIRPERSON GRIFFIS: Thank you.

Mr. DePuy?

MR. DePUY: That concludes our
case 1n chief.

CHAIRPERSON GRIFFIS: Excellent.
Thank you very much.

Let's go right to the Board's
questions. Mr. Cox, first of all to clarify,
there's no exterior work that's being proposed
for 214, is that correct?

MR. COX: That's correct.

CHAIRPERSON GRIFFIS: And do you
know when you indicated that the FAR of the

existing building was already over that which
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is required in the 1.8 in the Capitol Overlay,
is that calculated on the entire site that
includes the play area, is that correct?

MR. COX: That's correct. The
lot, it 1includes everything except the 214
pilece.

CHAIRPERSON GRIFFIS: It looks as
though that was in originally one or two other
exlisting sites, 1s that correct? Is that your
understanding?

MR. COX: We have no information
on that. I suspect that it was all originally
open play space for the 1900 structure. I
don't think there was ever any other structure
on the site.

CHAIRPERSON GRIFFIS: I see. I
see. Okay.

You indicated that there was a
window on 216, the adjacent property?

MR. COX: That's correct.

CHAIRPERSON GRIFFIS: At what

level i1s that?
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MR. COX: On the third floor of
their rowhouses on the property line -- well
on the property, correct.

CHATRPERSON GRIFFIS: Okay. I see
that vyou spoke Dbriefly about the sound
attenuation measures that went 1into the
penthouse structure. Do you know what kind of
elements that involved?

MR. COX: Yes. We tasked our
architects to investigate sound attenuation
strategies that could be used in the design in
response to neighborhood concerns. And we
presented those strategies to the neighbors in
one of our community meetings. Jerome Gray
and David Cox would speak to that more
directly.

CHATRPERSON GRIFFIS: Okay.

MR. COX: With the help of an
acoustic consultant we did a sound generation
analysis of what the specific piece of
equipment would produce.

CHATRPERSON GRIFFIS: Okay. We
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know all that stuff. What did you actually do.

MR. COX: Okay. First of all, the
walls around the equipment are higher than the
piece of equipment itself.

CHATRPERSON GRIFFIS: Okay.

MR. COX: They're masonry, the
same masonry as the building. And they are
lined with acoustic materials inside, a sound
block. It's a concrete Dblock filled with
insulation to cut down sound bits transmitted
horizontally through the walls.

CHAIRPERSON GRIFFIS: Excellent.
Okay. And so that shortened the ring around
the smaller -- the inside set of rectangle we
would take as the mechanical equipment and
then it's surrounded by that wall, which you
said was a masonry block with sound
attenuation, some sort of a filling?

MR. COX: Correct.

CHAIRPERSON GRIFFIS: Okay.
Excellent. That's all I have.

Others? Ms. Miller?
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VICE CHAIRPERSON MILLER: Ms.
Peterson, I just wanted to follow up on one of
your comments about how you couldn't reduce --
if it's okay time to ask you a question or
someone else can answer -- but you couldn't
reduce the <classroom sizes anymore. That
they're already under the planning standards,
somebody else addressed this well, for
elementary schools. And then you compared it
to the Arlington standards. And my question
is are there D.C. standards that you know of
or, vyou know, why did you compare 1t to
Arlington versus D.C.?

MS. PETERSON: I compared them to
Arlington to D.C. because our architect was
working in Arlington and gave me the
information. I don't know whether D.C. has
standards.

VICE CHAIRPERSON MILLER: Okay.
Do you, Mr. Cox?

MR. COX: I don't for sure, but I

think this 1s a fairly standard kind of
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things. The counties are not going to vary
that much.

I think the point we were trying
to make was early childhood, small kids, have
to be 1in a room that has attendant small
bathrooms for them, storage areas, much more
heavy use of the space than the larger
classrooms. And we wanted to make sure that
for security reasons these kinds of spaces for
the small kids were clustered around the main
entrance. And that led to the footprint size
of the first floor.

VICE CHAIRPERSON MILLER: Okay.
Thank you. And I have another question for
either Mr. Sealander or Ms. Peterson with
respect to the townhouse and the comments that
the lot will not be subdivided in order to
make it possible to return it to residential
property 1n the future. Is there any
likelihood or a plan that this Dbuilding
actually would be returned to a residence in

the future?
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And I just want to say, this also
goes to my next question about the 10 year
term. Is that related to this, that in 10
years your expect something to change on the
next spec?

MR. SEALANDER: No, there's not
been a plan developed to return the townhouse
to residential use while the school owns the
townhouse.

The concern was by the neighbors
that looking at a 100 or 200 year window if we
were allowed to incorporate 214 into our
design, it would truly be impossible to return
214, that townhouse, 100 years from now to its
original design. But there is no plan or we
haven't contemplated in anyway. In fact, we
need that space desperately to move our
administration and staff into that.

MS. PETERSON: And the 10 vyears
really with the continuance of what we had had
before. Our last plan was a ten, 1t was

approved for ten years.
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VICE CHAIRPERSON MILLER: Right.
So the ten vyears, but that's the only
rationale for the ten years was just repeating
what was in the previous order? It's not like
you wouldn't want it to be a longer term
necessarily?

MS. PETERSON: If you would like
to give us a longer term --

VICE CHAIRPERSON MILLER: But you
wouldn't like it to be a shorter term, either?
MS. PETERSON: Correct.

VICE CHAIRPERSON MILLER: And, Mr.
Wells, I just wanted to ask you is there a TNP
for this school or if not, is it not necessary
or —-

MR. WELLS: The school does have
formal A.M. drop off and P.M. pick up
procedures that they administer themselves.
They do manage their own traffic.

Apart from the modest changes that
I've recommended, there's no further
recommendations in that regard. I think it
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works well.

VICE CHAIRPERSON MILLER: Okay.
And did the addition of a new building,
particularly the multipurpose space, trigger
any new parking requirements?

MR. WELLS: My understanding of
the law is it does not. There 1s no parking
requirement for the auditorium, per se. But I
am mindful of its use. And as I indicated in
my direct testimony, I understand the primary
purpose of that is so the school can assemble
all of 1ts students primarily during the
daytime in a space where it cannot do that
today. And my understanding 1s the use of
that space in the evening would be about the
same as the current use of the assembly space.

And also I note that there is off-
street -- there 1s on-street parking that
participants in any events could legally use.
But my understanding of the law is there's no
separate parking requirement for the assembly
space.
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VICE CHAIRPERSON MILLER: Thank
you.

CHATRPERSON GRIFFIS: MR. Etherly.

BOARD MEMBER ETHERLY: Thank vyou
very much, Mr. Chair. Just a couple of brief
qguestions because I know two of my remaining
colleagues are anxious to Jjump in.

I wanted to perhaps try to bridge
a little Dbit between vyour testimony, Ms.
Peterson, and that of the architect, Mr. Cox.

First of all, I just felt that the
presentations were very thorough and very
details, so I'm going to try to keep my
questions very, very brief.

But obviously one of the
challenges that vyou're facing here 1is, as
you've testified and I think very well, 1is
trying to develop the space such that it 1is
more in step with the academic and
programmatic needs of the instruction as well
as some of the other security needs. I think

I get that.
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To an extent what I want to probe,
however, is some of the changes that have been
made, and I'm anticipating a little bit of
what the party in opposition may be trying to
wrap their heads around, I think it's also
important from a zoning standpoint, I want to
try to talk a 1little bit and make sure I
understand the changes that have been made
over the past few months as a result of your
dialogue with some o0of the surrounding
neighbors and adjacent property owners to,
shall we say, bridge some of the gaps that may
have remained out there.

I think as I look across the plans
many of the changes are fairly obvious, but I
Just want to make sure that I'm not missing
anything. So I may, perhaps, bounce between
you, Ms. Peterson, and you, Mr. Cox, just to
make sure I understand.

And I think it might be helpful,
perhaps, to just run very quickly through a
floor-by-floor discussion, but very briefly.
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So don't worry about the length of time that
could take. But just very quickly as one looks
at the basement, for example, the basement has
fairly remained as 1s from the 1nitial
enunciation of award. If there have been some
major changes, could you speak to those very,
very quickly.

And I'll, perhaps, go to Mr. Cox
first and then, perhaps, Ms. Peterson. From
a programmatic standpoint, 1f you could speak
to those changes in particular how they
address the issues that were raised in your
accreditation for just the overall
programmatic piece?

MR. COX: The primary change in
the existing basement of the Dent Building,
which I believe you're referring to, are the
cut-through circulation corridor which took
space out of what had been a large room in the
back. So we're tying into and cleaning up a
lot of the existing plethora of walls that

exist down there to try to just simplify this
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sort of access from our new building and
egress stalr to the existing stailr that leads
to the exit out the back.

BOARD MEMBER ETHERLY: And 1in
terms of where vyou're starting point was,
however, with both the basement for the Dent
Building and the proposed addition, any major
changes as the plan as evolved or has that
pretty much been your standard approach to the
basement?

MR. COX: The basement of the Dent
Building has not really been a part of the
discussions with neighbors as far as --

BOARD MEMBER ETHERLY: Okay.
Excellent.

MR. SEALANDER: Winfield
Sealander, Facilities Chair of the Day School.

If I could speak to that issue.
The addition underwent, as I testified
earlier, a substantial redesign.

The original designs had no

basement. The original designs called for the
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multipurpose room to be on the first floor.
So when we redesigned the project and moved
214 off of the table for redevelopment, we
then realized it was necessary to put in a
basement which would be capable of providing
us with that multipurpose room. So that was a
substantial change as a result of the
community meeting.

BOARD MEMBER ETHERLY: Okay. And
then as you move to the first floor? And,
perhaps, 1n particular most of my attention
will be focused on the new addition. I'11
leave 1t at that for the moment.

MR. COX: I'm sorry. What is the
question?

BOARD MEMBER ETHERLY: With
respect to the first floor of the addition
space, could you speak to the evolution as
you've gone through your dialogue? I just want
to be sure that I'm clear on some of the
changes that have been made from the first

plan to where we are now.
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MR. COX: I'm probably not going
to remember all of them. But I think that the
first and foremost plan that we initially
talked to the community about was the overlap
with the 214 property.

We had consolidated the 214 1lot
into the 210 lot. And because of that we were
going embarked on a plan to actually remove
the rear portion of the 214 building and
extend the multipurpose space -- actually,
Jerome has a plan over here.

This 1s the plan that we had
presented at the time. This 1s the first
floor, the same floor level that I'm on here
now. We still had this arrival entrance coming
in the way we do now, but you can see the
width of this is now integrated with the 214
property so that it's a much wider and deeper
footprint than we original had.

And the idea was we thought a very
logical one, that we would put the large

assembly space on grade so that exit

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

137

requirements for these 250 seats could be
immediately out the back to the alley or out
the front on grade here. And that was the
biggest single change I think. When we
discussed this with the neighborhood, the line
of construction with building this structure
immediately next to the party wall of the 216
property became a very large issue. And we
elected to move it off of this. This gave us
a real headache, though, Just because the
creation of that kind of footprint for an
assembly space, you want basically enough of
a width across here so that you can look at a
front that's unobstructed. And, of course,
that kind of space needs height. You can't
Just do it with a 8 foot height or a ceiling.

BOARD MEMBER ETHERLY: Okay.

MR. COX: So the only alternative
for us was to investigate going underground
where we had -- you know, the ability is we're
just limited by money and by construction
means fitting it into the existing structures
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on either side which have to be held up while
digging a hole in the ground much deeper than
those structures.

BOARD MEMBER ETHERLY: Okay. Let
me, perhaps, one final question and then I'm
going to have a question for Mr. Wells. And I
think I'll direct this Dback to you, Ms.
Peterson. And Mr. Sealander, if you want to
Jump. I'm perhaps being a little coy with my
question and, perhaps as my colleagues know,
I have some experience being on a board of a
charter school myself and involved in a lot of
these kinds of conversations. But let me
Jjust, perhaps, cut right to the chase.

I think what's very critical about
your presentation is that you've done some
things to, in your thinking, address some of
the concerns that have been raised by your
neighbors and your adjacent property owners.
And I was trying to walk through a few of
those things Jjust to be sure that I'm very

clear on what's happened.
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I think perhaps the pay off
question I want to ask i1s you parsed this as
far as you can go in your opinion. Is there
anything else that you think you can do as we
talk about the scale? As we talk about the
scope, probably the critical question is going
to be can you cut this to the bone any further
as you look at your classroom space, as you
look at your administrative space? The
evolution of the plan clearly has seen you do,
I think, some creative things 1in terms of
addressing some of those issues. But I think
one of the outstanding questions is going to
be is there any more that you can do? I think
in part that's a programmatic question and I
think in part it's an architectural question.

MR. SEALANDER: Yes. Winfield
Sealander again.

I went Dback to our design team
twice after we came up with this final design
asking them that exact question: How much

closer to the bone can we come and not start
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cutting bone off.

David and Kimmie Peterson were
very clear to me that we had reached that
point. That after this latest iteration, we
were now going to seriously undermine our
ability to support the curriculum. And so I
took that to be the end.

BOARD MEMBER ETHERLY: Your stop
work?

MR. SEALANDER: Of me pushing, and
pushing, and pushing. So I think Kimmie can
talk from the programmatic needs of the school
and perhaps David can talk about the physical
aspects.

BOARD MEMBER ETHERLY: I think for
me that answers the question that I was
looking for. I think I'm comfortable with
that answer. And so in the interest of time,
let me perhaps turn to Mr. Wells just very,
very quickly.

Mr. Wells, with respect to -- I

don't want to get into a full fledged
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dissertation on the traffic movements and
everything that you've probably taken a look
at with regard to what we're doing on the back
alley, but I kind of want to get, perhaps:
(1) let me anticipate one of the observations
that probably was touched upon as I stepped
out of the room for a moment. First, the
buses. What's happening with the buses during
the day?

MR. WELLS: What happens today?

BOARD MEMBER ETHERLY: During the
day when the buses aren't moving around and
for whatever length of time 1f they're
sitting? Perhaps my concern 1is, first as we
deal with a front street, South Carolina
Avenue, how often are we anticipating seeing
those buses simply sitting at the front of the
building?

MR. WELLS: Not often. And the
reason for that is the school has secured
alternate off-street parking.

BOARD MEMBER ETHERLY: And so it's
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the understanding that if the buses are not
otherwise engaged, they will be at or on some
portion of the reserved property, not on South
Carolina Avenue?

MR. WELLS: That's correct.

BOARD MEMBER ETHERLY: Okay.
Excellent.

With respect to very, very quickly
as we talk about movements and turning
radiuses 1into the alley for your parking,
especially ingress and egress, 1 appreciate
the direction that's been suggested about
backing your cars 1n so I think the exit
movement 1is going to be fairly quick. Are
there any concerns based on your experience,
based on vyour familiarity with the site
regarding congestion or any other encumbrances
with regard to that alley based on the turning
movements that cars are going to have to
engage in to get in and out of that parking
space, those parking spaces now?

MR. WELLS: The alley is lightly
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used. We've been involved 1in other cases
where alleys have Dbeen heavily used, 1like
Edmund Burke School, for example. This is not
one of those cases.

BOARD MEMBER ETHERLY: And with
respect to lightly used, it would be vyour
testimony that: (1) From the standpoint of
Just other residential type of alley traffic,
not heavily used based on your observance?

MR. WELLS: That's correct.

BOARD MEMBER ETHERLY: With
respect to municipally generated traffic, be
it trash trucks, Dbe it other municipal
vehicles, no issues there?

MR. WELLS: No. The proposal is
that the cars would be entirely parked on the
property and not incumber the existing 14 foot
wide alley.

BOARD MEMBER ETHERLY: Okay.

MR. WELLS: However that is used
today, it would be used in the future.

BOARD MEMBER ETHERLY: And just as
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a refresher of my recollection, 2nd Street is
two-way?

MR. WELLS: No, sir. It's one-way
northbound.

BOARD MEMBER ETHERLY: So as your
cars are exiting, the anticipation would be
that they would be making what would be a
right turn, is that correct?

MR. WELLS: They would  be
compelled -- if they exit onto 2nd, they would

be compelled to make a right turn.

BOARD MEMBER ETHERLY: Okay.
Okay. Thank vyou. That completes my
questions.

Thank you, Mr. Chairman.

CHATRPERSON GRIFFIS: Excellent.

COMMISSIONER MITTEN: Mr.
Chairman?

CHAIRPERSON GRIFFIS: Ms. Mitten,
yes?

COMMISSIONER MITTEN: I just have
a few questions.
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I would like to get the D.C. Ed
spec into the record. Because I don't know --
I would like to have the Ed spec for an urban
-- an acknowledged urban environment. And I
know Arlington's a bit urban and suburban.
So—-—

CHATIRPERSON GRIFFIS: In terms of
the age of the students for the requirement
for the facility?

COMMISSIONER MITTEN: Yes. There

was a —-
CHAIRPERSON GRIFFIS: Is there a
D.C. I mean, excuse me. Let me ask the
question.
COMMISSIONER MITTEN: Yes, there
is.

CHAIRPERSON GRIFFIS: Okay. So
we'll get it in. Mr. DePuy will do that.

Go ahead.

COMMISSIONER MITTEN: Because
there were two Ed specs that were mentioned,

and both from Arlington. One was sort of an
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average over all students and another was
related specifically to the early childhood.
So either or both and to the extent that
there's different Ed spec, which I don't know.
I know there 1s an Ed spec for new
construction versus renovations. If there's
any difference there, I'd be interested in
knowing that.

Also when you calculated the
number of 148 square feet per student for
Capitol Hill Day School did you include the
area of the 214 building?

Would vyou turn on the mike and
speak into it?

MR. COX: We 1included all the
properties, all the new construction and all
the existing, including 213, yes.

COMMISSIONER MITTEN: Okay. I
Just wanted to be sure that weren't isolating
to that particular lot in making the count.

MR. COX: No. It had to do with

the full administrative component as well as
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classrooms.

COMMISSIONER MITTEN: I just
wanted to clarify that.

Also, I'm sorry I didn't write
down the accreditation body. Could you repeat
that?

Turn on your mike.

MS. PETERSON: ATIMS, the
Association of Independent Maryland Schools.

COMMISSIONER MITTEN: Okay. And
I'm sure there's some reason why we're getting
accredited by Maryland, but I won't go into
that.

MS. PETERSON: There are a number
of approved accrediting institutions within
Washington, D.C. Washington, D.C. independent
schools does not have 1ts own accrediting
institution. Many of us belong as well to the
Maryland association.

COMMISSIONER MITTEN: Okay.

MS. PETERSON: And they are our

accrediting institution.
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COMMISSIONER MITTEN: Okay. And
is the Capitol Hill Day School currently
accredited by that body?

MS. PETERSON: Yes, we are.

COMMISSIONER MITTEN: And could
you submit -- I know that the entire report is
lengthy, but you were quoting from the chapter
regarding School Plant Equipment and Safety.
Did you submit that section to the record?

Did the report make
recommendations to the school regarding the
issues that you articulated or did they say
that these were requirements to retain the
accreditation?

MS. PETERSON: The way that
accreditation works is that the school, the
recommendations are made to the school. And we
are required to attend to the recommendation
that are made to us.

The degree to which we meet those
as we respond to them both at our five year

report and ten year report will be important
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in terms of our reaccreditation at the next
ten year cycle.

COMMISSIONER MITTEN: Okay. And
in prior reports have these issues been cited
in the past by the body?

MS. PETERSON: I would have to
check to confirm that, but I think not. I
think that this came up 1n the last
accreditation cycle. We've been through the
ten year cycle twice. So the last one was what
in? 1991. It would have been 1980. Excuse
me. 1991/1992. I'd have to check to reread
that report.

COMMISSIONER MITTEN: The reason
I'm asking i1s I think it's important because
we do have to try and balance the concerns
that have Dbeen expressed by the Office of
Planning and that will be expressed by the
folks that are 1in opposition, particularly
regarding what's compelling this structure to
be the size that it is. And I understand that

that's your very strong desire that it be this
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large. But I think the more that we can ground
that in facts, that would be helpful. So I
would be interested in knowing if you have
any basis for suggesting or 1f vyou are
suggesting that -- let me ask you a direct
question.

Are you suggesting that 1if the
building 1is not this size that 1is being
proposed that your accreditation 1is 1in
Jjeopardy?

MS. PETERSON: I would have -- T
would say that we have to meet those
recommendations. And I cannot determine
whether it's the size of the building or not
that would determine whether or not we would
be accredited.

COMMISSIONER MITTEN: So you have
to make an effort to address the
recommendations?

MS. PETERSON: We have to make an
effort to address those recommendations. And

we could move to a new site, and we could do
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any number of things. But we need to address
those recommendations.

COMMISSIONER MITTEN: Okay. Is
there a standard as relates to like an Ed spec
type standard of square footage per student

that your accreditation body holds you to?

MS. PETERSON : No, I do not
believe so.

COMMISSIONER MITTEN: Okay.
Because, I mean, Just for me and I'm

searching. And, you know, we're going to have
to balance out all the testimony that we'll
hear, it strikes me that the accessibility
issue could be handled 1in a much smaller
addition. It's Dbeen done many times in
historic buildings. The access control issue
could be handled in a much smaller addition.
The multipurpose facility, you've shown us how
that can be integrated without even an impact
on the FAR necessarily. And so it's this
other space that I think, you know, you're
going to need to at least give me a little bit
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more.

MS. PETERSON: Programmatically we
are in, and have been, very desperate need of
that space. And quite honestly, for the
school to construct a building at the expense
that it is going to require of us, we can only
do it if it is going to meet our educational
programmatic needs.

Now David didn't point out that he
could, perhaps, that the very shape of the
building as required -- of the new wing as
required on that lot, has certain restrictions
for us. Our corridor must pass from the new
wing 1nto the o0ld Dbuilding in a spot
specified, really by the architectural needs
of the Dent Building. That forces us to push
our classrooms 1in the rear out to a certain
extent.

It means that those classrooms in
the front have to be -- or classrooms, or that
is also in the front where we have a couple of

office spaces and the classroom space, they
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have to be pushed out in front as far as they
can be. And I don't know, David, whether you
want to point that architecturally.

But I know that I have worked with
both the teachers and the administration
within the school to try to figure out ways
that we can configure this space, both in the
new building and the old building, to best
serve our needs. And we have been as compacted
as we can be in our planning.

COMMISSIONER MITTEN: I
understand.

Just a couple of more questions.
Are you currently within the 255 enrollment
cap?

MS. PETERSON: Yes.

COMMISSIONER MITTEN: How long
have you been at the cap?

MS. PETERSON: We are not at the
cap.

COMMISSIONER MITTEN: Oh, I'm

sorry.
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MS. PETERSON: We go up and down.

COMMISSIONER MITTEN: Okay.

MS. PETERSON: At the moment our
enrollment is 224. Our average over the last
several years has been about 230/235.

COMMISSIONER MITTEN: Okay. And
you've had that approximate enrollment for how
long, would you say?

MS. PETERSON: Which? Ten years
would be the 230/235.

COMMISSIONER MITTEN: Okay. I was
Just trying to get a sense is if there's been
a surge in enrollment or you're operating in
a pretty average.

MS. PETERSON: It 1is pretty --
right. Yes.

COMMISSIONER MITTEN: Yes. Okay.

MS. PETERSON: And with a goal of
having 24 children in each of our ten classes.

COMMISSIONER MITTEN: Okay. How
will faculty move between the 210 building and

the 214 building?
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MS. PETERSON: On the -- there are
two ways. One would be through the front
entrance,which we at present do not wuse
because there has always been an understanding
from the time that we began using 214 that our
neighbors would prefer that we not use the
front sidewalk. And it's really better for us
as well not to use the front sidewalk.

But as David -- I think, David,
perhaps you can better point out than I can
describe how we would be moving the faculty
from the back of the new building to 2147

MR. COX: The 214 building, 1like
all the rest of the rowhouses on the street
has a flight of steps coming up from the
sidewalk on South Carolina Avenue. So that's
the one entrance. And from that entrance point
they can access the lower level --

COMMISSIONER MITTEN: I'm sorry.
I may have made it seem more complicated than
it was. They'll either go to the front door

or if they go to the back door, how are they
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getting out of the main building?

MR. COX: There is a single door
in one of the rooms on the back side on the
second floor that will exit out to this roof
deck. We're proposing this be a green roof
with just a partial paved area that will lead
to the backyard, which is mostly a brick paved
area.

CHAIRPERSON GRIFFIS: Isn't there
a teacher's lounge with a door onto that room?

MR. COX: Right. And there 1is
access doors.

CHAIRPERSON GRIFFIS: On the
proposed new they would enter 1into the
teacher's lounge, 1s that where it is?

MR. COX: Yes, correct. On the
second floor.

COMMISSIONER MITTEN: And then one
last question. There was mentioned made of a
commitment of dollars, I guess, regarding
Garfield Park. What's the nature of that

commitment?
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MR. SEALANDER: I can speak to
that. I think I'll just read to you from a
letter that the school sent to Bill Phillips,
he's the President of the Friends of Garfield
Park. And I'll just read an excerpt from our
letter.

"As you know, the school currently
contributes up to $5,000 per annum toward the
continuing maintenance of the park. In order
to assist in the development and
implementation of the Master Plan," which we
spoke of earlier in the letter," the school
hereby agrees to double its financial
commitment by providing an additional $5,000
per annum. Our agreement to do is conditioned
upon approval of the two pending BZA
applications," et cetera, et cetera.

COMMISSIONER MITTEN: Okay. So
you're not suggesting that that's going to be
a condition of our order?

MR. SEALANDER: No.

COMMISSIONER MITTEN: Okay. Just
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wanted to make sure. Okay.

I think that's all I have. Thank
you.

CHAIRPERSON GRIFFIS: Yes.

BOARD MEMBER MANN: Mr. Chairman?

CHAIRPERSON GRIFFIS: Yes.

BOARD MEMBER MANN: I just had a
couple of questions for Ms. Peterson, perhaps.

Are there food service facilities
or food preparation facilities at the school
right now?

MS. PETERSON: There's a small
kitchen where we prepare snacks for the after
school program and classes do some projects.
But there's no cafeteria.

BOARD MEMBER MANN: And are there
any changes proposed to the current setup
regarding food service?

MS. PETERSON: No.

BOARD MEMBER MANN: Okay. And the
other question I think was for Mr. Cox. It

goes to the variance for the FAR. If the lots
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have been combined and it was one single lot,
did vyou do any calculations on how the
requested FAR relief will change?

MR. COX: We did calculate it, but
I am at a loss for remembering what that was.
It improved it slightly, but just because the
residents of 214 does not have a garage and it
does not provide much that lot. We would have
been better off if we had combined the lots.

BOARD MEMBER MANN: Thank you.

CHAIRPERSON GRIFFIS: Am I
correct, and the property line is actually at
the face of the building, correct?

MR. COX: Yes.

CHATRPERSON GRIFFIS: So the front
area, the parking area which is what it would
be established as, is not vehicle parking? It
was not calculated in the FAR, correct?

MR. COX: That's correct.

CHAIRPERSON GRIFFIS: Okay. You
were going to say something?

MR. SEALANDER: Yes. This 1s 1in
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response to Mr. Mann's question.

We never did, that I know of, I
never saw a recalculation of the FAR request.
Because we had just learned of the FAR cap of
1.8 as a result of our meeting with the Office
of Planning. It had 1indicated we had yet
another variance to ask for.

We did do a calculation, however,
on the lot occupancy because that was, of
course, an 1ssue already. And the 1ot
occupancy was down to 62 percent 1f we were
going to subdivide the lots and bring them in.
And so it did significantly impact and bring
it more in line with the residential nature of
the new one.

CHAIRPERSON GRIFFIS: Okay. Ms.
Miller?

VICE CHATIRPERSON MILLER: Mr. Cox,
I just want to follow up on what Ms. Mitten
was asking and what Ms. Peterson seemed to be
asking you because it's an important component

of our variance analysis. And that went to
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explain briefly, because you probably have
touched wupon it, but the fact that you're
configuring this addition between two historic
exlisting properties, how that constrained the
school from making the addition any smaller in
order to meet your accreditation and program
needs?

MR. COX: I think in general as we
appear before the Historic Preservation Review
Board and worked with the staff to get a
recommendation from them, there was a great
deal of attention paid certainly on the front
facade of the new building as to pulling 1t
away from this building, on the Dent Building
as far as they felt was reasonable to do that.

So we have a space here of about
14 feet to allow for this hyphen that would
otherwise be -- you know, one would expect to
be able to fill that space in and attach the
building to it. But because of the historic
qualities of this building, they -- on the
other hand with respect to 214, the nature of
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this building its rear -- its west facing wall
which currently 1is exposed 1s not a very
contributing part of the Historic District and
we're able to attach it directly to them.

VICE CHAIRPERSON MILLER: Okay. T
Just want to clarify. It may be historic. It
seems like you have various constraints here;
historic, accreditation and programmatic that
I've been hearing. But my question really was
to follow up on Ms. Mitten's point that
perhaps the O0Office of Planning and the
opposition 1s 1indicating that, oh, your
building should be smaller. And I heard Ms.
Peterson saying it can't be any smaller,
otherwise we can't meet our programmatic needs
or there's some corridor 1in there that's
requiring the massing to go to the rear or
something like that. And that's what I'm
interested in your addressing.

MR. COX: What we're referring to
is the placement of -- you know, regardless of
how big this is, you're going to need the same
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-—- vyou're going to need essential floor
support on this. The elevator and the
bathroom, the stair. And I haven't even shown
the mechanical requirements. There are going
to be shafts and structure. You have to
anticipate that there's going to be some
amount of that support stuff regardless of
whether this is twice big as it is or half the
size. And it gets to be an equation of
whether 1t's worth it to do anything at all if
the footprint of the remaining space that that
core supports gets shrunken too much. You
know, then it just becomes illogical to have
it as a useable facility.

So there's a balance here between
trying to get adequate space from the line of
these core elements which we're trying to
locate basically in the center to then create
this spine of circulation for the students
back and forth. It allows us a very small
piece in the front.

Am I still not answering the
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question.

VICE CHAIRPERSON MILLER: Oh, you
are. You are. Are you saying that at some
point it's not logical because the space isn't
big enough or because it's not economically
feasible because you're not getting enough for
your investment or both?

MR. COX: Well, I think it's a
consideration of both those. I think you just
have to ask yourself reasonable questions
about the whole endeavor. If you have to do
certain things, regardless of what the end
useable space 1s, and 1look at that net to
gross percentage, vyou know 1it's 1like what
we've been talking about the Dent Building,
the core factor, the net useable is only about
in this case 65 percent of that total building
Jjust because of its antiquated nature. One
would hope to get a core factor that's more
like 75 percent.

So, you know, I didn't want to get

too technical on that stuff. But it had to do
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with trying to fit in the wall thickness, the
mechanical, the Dbathrooms. They're all
building code requirements that we have to
meet and fire and life safety. Especially for
a school with small children the city, just to
get permit, we have to be stringent about
those things.

MR. SEALANDER: Ms. Miller, may I?

VICE CHATIRPERSON MILLER: Sure.
Thank you.

MR. SEALANDER: We actually did
embark on a planning endeavor to try and show
different designs and change the massing in
the back of the building. And I'd like David
to kind of walk you through some of the
different exercises we went through in order
to try and see what programmatically it would
mean 1f we Dbrought the building back to
several different places that the community
had proposed.

MR. COX: Well, in our discussions

with the neighborhood, these are all little
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vignette sketches that are part of the
submission that just showed the evolution and
roughly the date of when we evaluated these
things.

But it was a discussion centered
on the rear portion of the property facing
toward the alley looking at a plan that, for
instance, Just had a truncated second and
third floor with a very large roof of the one
story piece. This is when we had the assembly
space 1in the back crossing over into the 214
piece. And that was a setback of probably
about 40 feet from the first floor back to the
second and third.

This gave us -- what we were
trying to demonstrate this was what you had
left for the record and third floors were
basically all core. It was all bathroom and
stair and elevator, and that's what I was
alluding to. At some point you just get an
unworkable situation.

We also looked at various plans to
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carve out, to sort of notch the back somewhat
like we are notching out the front so that it
was notched at the adjacent property line, but
allowed us to sort of move this line back and
forth. And that's when we were trying to fit
in three classrooms up here instead of the two
that we have at this point.

You know, 1t's sort of getting
into an awful lot of different permutations.
But this went on through many months of
looking at all of these. We modeled them in
the computer to show what the impact would be
in each case. At some point, and actually
what we have on the model today, 1s a smaller
height of the building because we were not
matching it to the floors of the Dent
Building. That had some impact, but that
forced us to create stairs. It made the
access from the accessibility 1issue much
tougher.

MS. PETERSON: Let's go up to the

French classroom. This is the floor in which

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

168

the French and the science classrooms would be
located. And, as I said, they are practically
the same square footage as presently in 214.
So we can't 1lessen their square footage.
Ideally, they'd be larger. All right.

But look, it's forced that they be
back in this area because there's a corridor
that cuts through here to the new building.
Why does the new corridor have to be there?
Because we must have a glass hyphen or a
hyphen that separates the two buildings, and
that's something that we've talked about
through the wvarious architectural processes
that we've gone through.

And this is where then the core
comes with the bathrooms and the stairwell,
and the elevator. So if you have all of that,
then this pushes those classrooms back to that
degree and it pushes this classroom forward as
far as 1t can be here. That's what I've
intended.

VICE CHAIRPERSON MILLER: Thank
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you very much.

CHAIRPERSON GRIFFIS: Any follow
up, Ms. Miller?

VICE CHATIRPERSON MILLER: I just
have one other general question.

CHAIRPERSON GRIFFIS: Is that
sheet in the record? Can we just check that
make sure that it is. I know that there are
several pieces of 1t in the first are, but I
can't put my finger on that exact sheet or the
one previous. So we'll get clarification on
that.

Next question, Ms. Miller.

VICE CHAIRPERSON MILLER: This is
my final question. There was reference to you
have no cafeteria, you have no gymnasium. And
I was just wondering if the multipurpose room
was goling to be wused for either of those
purposes?

MS. PETERSON: It will not be used
for a cafeteria, but it will used for the

young children's physical education classes.
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That relieves the --it gives us more time for
the older classes and Results, the Gym.

VICE CHATIRPERSON MILLER: And the
playground outside, is there going to be one.

MS. PETERSON: Yes.

VICE CHAIRPERSON MILLER: Okay.

MS. PETERSON: We, again, have
worked with HPRB and with Capitol Hill
Restoration Society in discussion of this.
And we will be careful in our planning of that
playground so that it will be in front of the
new building and extend then.

VICE CHAIRPERSON MILLER: Okay.
Thank you very much.

CHAIRPERSON GRIFFIS: Excellent.
Any other questions from the Board at this
time?

I don't have any question.
Obviously we're getting past 12:00. We're
going to go straight into cross examine. But
what I'd like to do is get a gauge of a show
of hands on how many persons are here that
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want to provide testimony today. Persons?
Okay. And knowing the fact -- well, there it
is. We're going to get to persons today, I

would assure you. But let's go right to cross
examination.

Are you going to do cross?

MR. MICHAEL: Yes, sir.

CHAIRPERSON GRIFFIS: Excellent.
Then we're going to get you a seat so you can
be comfortable and a mike that you can even
have.

You can even pull up a chair on
the other side if you need to.

MR. MICHAEL: Thank vyou, Mr.
Chair.

Again, for the record, Jim
Michael, Jackson & Campbell.

I guess point of clarification. T
know the Board's questions have been sort of
broad range could be addressed to anyone of
the witnesses. Is it the Board's desire that

the cross examination be specific to the
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individual or Jjust broad cross examination
such as in essence the Board was doing?

CHAIRPERSON GRIFFIS: I'll leave
it to your discretion. If you have specific
questions that go to a specific person via the
testimony, obviously it'll have to be specific
to those that can answer 1it.

MR. MICHAEL: Okay. Okay. I
think that's how your questions evolved anyway
as well.

You know, I want to actually thank
Ms. Mitten for some of her gquestions because
she took some of the cross examine questions
that I had.

CHAIRPERSON GRIFFIS: Good. We
want to thank her also.

MR. MICHAEL: Let me go through a
little history for Ms. Peterson. When was the
last accreditation period review, your ten
year cycle you're talking about?

MS. PETERSON: We received this

report in 2002.
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MR. MICHAEL: Okay. So the last
report would have been 1in 1992, 1is that
correct?

MS. PETERSON: That's correct.

MR. MICHAEL: All right. Can you
sort of summarize and 1f you can, with great
specificity, whether or not the
recommendations in the 2002 report were also
included in the 1992 report of the
accreditation board?

MS. PETERSON: I believe as I
explained to Ms. Mitten, that I do not recall
the exact -- and I cannot speak to that
without reviewing them myself.

MR. MICHAEL: Okay. So do vyou
remember 1f any of the recommendations in the
2002 report were in the 1992 report?

MS. PETERSON: I -- I certainly
cannot answer that without reviewing the
report.

MR. MICHAEL: Okay. Mr. Chairman,

we would like to provided a copy of that 1992
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report as well.

MR. DePUY: Mr. Chairman, those
reports I'm advised are confidential that the
accreditation body does not allow a school to
release those reports.

MS. PETERSON: The statement reads
it is the policy of AIMS that this 1is report
to be treated as a privileged document. I
received permission to submit what I submitted
today from AIMS.

MR. MICHAEL: Okay. Well, we
would ask for a waiver of that with respect
to the 1992 report because we've got no way —--
and what I'm getting to, Ms. Peterson, is
this: I don't think any of us or your
neighbors want to see the accreditation of the
school removed. You've been in there a long
time and provide services.

What I'm trying to get al 1is if
the accreditation of your recommended certain
things to be done in 1992 which were done, you

still had your accreditation nonetheless 10
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years later. They made the same
recommendation in 2002. I think we need to
hone in on whether or not your failure to
implement those recommendations or threaten
your accreditation --

CHAIRPERSON GRIFFIS: I think we
understand that. And I think let the Board
take 1t under advisement and we may recommend
get some submission that has from vyour
statement and testimony the recommendations of
'92 and then the recommendations currently and
how they match.

MS. PETERSON: We can do.

CHATIRPERSON GRIFFIS: And we can
do our comparison. But we'll take that
advisement --

MR. MICHAEL: Okay.

CHATIRPERSON GRIFFIS: -— when we
run through at the end of the hearing the
additional documents.

Go ahead, please.

MR. MICHAEL: Now following the
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1992 report after the report of
recommendations was there a follow interaction
between the school and the accreditation board
with respect tot he 1992 recommendations?

MS. PETERSON: Of course.

MR. MICHAEL: There was? All
right. And what the nature of the discussion
at that time with the accreditation board as
far as its 1992 report and its
recommendations?

MS. PETERSON: You know, I have as
I said before been at the school for 22 years.
I can no 1longer remember precisely what
happened.

MR. MICHAEL: Okay.

MS. PETERSON: This was, you know,
1992 plus five would have been 1992. And we
are right now working on our responses for the
five year visit in June.

MR. MICHAEL: Okay.

MS. PETERSON: And so that's in my
mind, but certainly not this.
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MR. MICHAEL: All right. So
following the 1992 report and the follow up
meetings do you know if any of the accrediting
board's recommendation in the 1992 report were
ever implemented by the school?

MS. PETERSON: I need to make 1t
clear. My memory on the specifics --

MR. MICHAEL: Okay. That's fine.

MS. PETERSON: -- are simply not
accurate enough to be able to respond to such
qguestions right now.

MR. MICHAEL: Okay. Okay. Mr.
Chairman, I think answers to those questions
are important. And I think --

CHAIRPERSON GRIFFIS: I
understand.

MR. MICHAEL: -— once we have
those answers, we need an opportunity to
assess and be given the opportunity
potentially for further cross examine. Because
this gets to the core of need whether in fact

the school has any real practical difficulties
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to meet the standards. And so we're missing
an important component of the evaluation of
this application --

CHATRPERSON GRIFFIS: Okay.

MR. MICHAEL: -- which 1is why,
frankly, we made a motion for a continuance
earlier. Because we think this information is
important.

CHAIRPERSON GRIFFIS: Good. I
understand your position.

MR. MICHAEL: Okay.

CHAIRPERSON GRIFFIS: And of
course it's important to get into the hearing
so that we know specifically what you need and
then we'll assess that.

MR. MICHAEL: All right.

CHATRPERSON GRIFFIS: So please
continue 1n your questioning.

MR. MICHAEL: Thank vyou, Mr.
Chairman.

Subsequent to the 1992 report but

prior to the 2002 report did the accreditation
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board issue any threats of de-accreditation?

MS. PETERSON: No.

MR. MICHAEL: ©None. So as far as
you know your standing with the accrediting
bureau between 1992 and the 2002 report
there's been no jeopardy to your knowledge to
the school from the accreditation board?

MS. PETERSON: That's correct.

MR. MICHAEL: All right. Now,
subsequent to the -- then we come to 2002 and
a new report with new recommendations, is that
correct?

MS. PETERSON: That's correct.

MR. MICHAEL: And, of course, that
report has prompted you and your board to
undertake a review and to discuss potential
ways of addressing those recommendations,
which leads us to these applications,is that
correct?

MS. PETERSON: I would say that is
one of the factors that has led the school to

consider 1it.
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MR. MICHAEL: Okay.

MS. PETERSON: But it was just to
do 1it.

MR. MICHAEL: Okay. And that was
the 2002 report. Has there Dbeen any
interaction Dbetween the school and the
accreditation board from the 2002 report up
until now?

MS. PETERSON: No.

MR. MICHAEL: Okay. So there 1is
no new document of any materiality from the
accreditation bureau subsequent to the 2002
report that it issued?

MS. PETERSON: That's correct.

MR. MICHAEL: Okay. And again,
have there been any threats of de-
certification by the bureau between 2002 and
the present date?

MS. PETERSON: No.

MR. MICHAEL: Has the
accreditation bureau asked you for any updates

on your efforts to implement its
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recommendations?

MS. PETERSON: Yes.

MR. MICHAEL: Okay. When did that
occur?

MS. PETERSON: That is a natural
part of the process.

MR. MICHAEL: Okay.

MS. PETERSON: It occurs on a five
year —-- the mid term between the beginning of
your accreditation cycle and the next ten
years.

MR. MICHAEL: And when was that
done?

MS. PETERSON: It will be done in
June of this year.

MR. MICHAEL: Okay. And has not
yet been done?

MS. PETERSON: That's correct.

MR. MICHAEL: So between 2002 and
the present time the status quo is the same
today as it was in 20027

MS. PETERSON: That's correct.
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MR. MICHAEL: Okay. And as far as
you know, the same as it was in 1992, there
have been no threats that the accreditation --
you've been going through the process, you've
been receiving reports but there has been no
change in the status of the school insofar as
its relationship with the accreditation board?

MS. PETERSON: That's correct.

MR. MICHAEL: Okay. All right.
Now, do you have -- and maybe this ought to be
addressed to Mr. Cox. Can you quantify for us
and for the Board what the total sqguare
footage of classroom space is today with the
current Dent Building and the use of classroom
space in 2147 Total square footage?

MR. SEALANDER: No. I don't have
that figure with me today.

MR. MICHAEL: Okay. I think
that's important. And here's my question, can
you quantify for wus the increases in the
amount of classroom space as i1t exists today

in the Dent Building and 214 compared to what
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would be the result in total square footage if
this application is approved as submitted?
MR. COX: What was that?
MR. MICHAEL: The amount of

increase in classroom space?

MR. COX: Yes, that would be
obvious. But so what would --
MR. MICHAEL: I'm getting to a

question. I'm curious to know is it 5,000 feet
today and only 5500 feet as a result of the
addition? I think Dbecause 1t 1s such a
massive external project that one I think
relevant factor is because we're talking about
the student and the programming, et cetera,
how much more classroom space 1is going to be
created by this addition. If it's deminimis,
then we're talking about a huge external shell
offering only a small amount of additional
classroom space.

CHAIRPERSON GRIFFIS: Okay. I
understand. Interesting.

MR. MICHAEL: Do you have --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

184

CHAIRPERSON GRIFFIS: He doesn't
have it, right?

MR. MICHAEL: Can you quantify
what would be the amount of 1increased
classroom space as a result of the proposed
addition to the Dent Building?

MR. COX: Well, we can do that. I
think it's one factor. I think another factor
is to eliminate double use of classrooms 1in
the existing building, trying to improve the
quality as well as the size. I mean, size is
one factor, but it's not the only thing that
we're trying to do with this project.

MR. DePUY: Okay. But it's his
qgquestion and he wants to know the square
footage.

MR. COX: Okay.

CHATRPERSON GRIFFIS: We'll see —--

MR. MICHAEL: And the reason, Mr.
Chairman, for that is Ms. Peterson has talked
about what she says are difficulties in the

operation of the school now, limited space, et
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cetera. And I think knowing how much of an
enlargement of teaching space 1s going to
result 1s an 1mportant factor to know,
important fact, given the large external
addition that's going to occur.

CHAIRPERSON GRIFFIS: Right. I
understood your point.

MR. MICHAEL: All right. The same
question, Mr. Cox, with respect to existing
administrative office space versus what
exlisting administrative and office space would
result. And, again, the factor there 1is
whether or not that 1is such a «critical
addition or a critical need in terms of the
enlargements that is sought.

Now, Ms. Peterson -- so we would
like that as well, the increase 1in admin
office space today versus what's proposed.

Mr. Peterson, one of the
statements you made was that many of your
after school activities as they relate to the

plays and recitals and so on are held at other
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places, 1is that correct?

MS. PETERSON: No.

MR. MICHAEL: No? All right.
Where are your plays and recitals now held?

MS. PETERSON: They are -- the
plays and recitals, first of all, are part of
the day program --

MR. MICHAEL: Okay.

MS. PETERSON: -- primarily, not a
part of the after school program.

MR. MICHAEL: Okay.

MS. PETERSON: Some are held at
the Results, the Gym where we have assemblies.

MR. MICHAEL: Okay.

MS. PETERSON: Some are held at
St. Peter's Parish Hall where we have both
assemblies and performances.

We have a small open space in the
loft where we can have small performances. By
"small," I mean very small.

MR. MICHAEL: All right. And can

you quantify for the Board how many of those,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

187

let's say, extra curricular activities --

MS. PETERSON: They are not extra
curricular.

MR. MICHAEL: Okay. They're part
of the program. All right. Can you tell us
how many of those activities now 1n terms of
weekly, let's say, for example, are held off-
site at Results, St. Patrick's, you said --
St. Peter's?

MS. PETERSON: St. Peter's.

MR. MICHAEL: St. Peter's. How
many of those activities are currently off-
site?

MS. PETERSON: Any all school
assembly, any performance to which more than
four classes in the school are invited, must
be held off-site.

MR. MICHAEL: Okay. And if this
multipurpose room application 1is approved,
which includes the multipurpose room, those
off-site activities now will be held on-site
in the multipurpose room, is that correct.
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MS. PETERSON: Yes.

MR. MICHAEL: And as a result of
bringing those off-site activities to the site
will that not result in an increase in traffic
because parents will be coming to view their
kid's activities at the school as opposed to
Results, the Gym and the church?

MS. PETERSON: During the daytime
if we have those performances and parents are
invited, then the parents would be coming to
the school rather than to Results, the Gym.

MR. MICHAEL: Okay. And isn't it
fair to say that that would necessarily result
in an 1ncrease 1in the traffic?

MS. PETERSON: During the daytime,
I suppose so.

MR. MICHAEL: Okay. And isn't it
fair to say that that would also result in an
increase with the need for additional parking
for those parents?

MS. PETERSON: I would suppose so.

MR. MICHAEL: Okay. Can you tell
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us where provision for that additional parking
is provided fori n your plan?

MS. PETERSON: Well, it's my
understanding from the little that I know of
our traffic plan, and I'd have to refer this
to our expert, there's multiple spaces
available on the day -- during the day.

MR. MICHAEL: On street parking?

MS. PETERSON: On the street.

MR. MICHAEL: So your proposal
then is for these activities, the parents
coming to view during the day activities,
would be to try to find parking somewhere in
the neighborhood?

MS. PETERSON: Uh-huh.

MR. MICHAEL: Is that correct?

MS. PETERSON: Yes.

MR. MICHAEL: Okay. And my
question then I guess to Mr. Wells, when you
were doing your traffic and parking analysis
did you take into account the impact that

would result to the neighborhood as a result
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of these activities which will now Dbe
occurring at the school where that is not the
case today?

MR. WELLS: We did a survey of the
number of on street parking spaces that exist
today and what their use restrictions are.
What we learned is that there are almost 600
short term spaces, that is where you can park
for two hours or 1less and 311 1long term
parking spaces where you can park more than
two hours within --

CHAIRPERSON GRIFFIS: Let me ask
you, what area are we talking about for that.

MR. WELLS: I was just about to

say within five blocks of the school.

CHAIRPERSON GRIFFIS: Excellent.
Five blocks

MR. WELLS: Primarily to the
north, the south and to the west. Those

spaces are well used, but what we found is

during the daytime, that 1is between say

roughly 7:00 in the morning and 6:00 in the
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afternoon, there are no fewer than 38 short
term and 11 long term spaces that are vacant.
And that's during the day that's within two
blocks very close to the school.

In the evening there are about 83
short term spaces and 54 long term spaces that
are located within two blocks.

MS. PETERSON: And may I add --

MR. WELLS: Go ahead.

MS. PETERSON: I'd just 1like to
add that for St. Peter's and Results, the Gym
are within 2 blocks of the school. So it's not
as 1if we are going to be having the use of
parking spaces by those parents far beyond
what we're already using.

MR. WELLS: And casting the net
wider, if you go out to five blocks during the
day, there are no fewer than 39 short term and
97 long term vacant spaces. And 1in the
evening there are no fewer than 96 short term
and 268 long term spaces available. So there

are on street spaces.
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MR. MICHAEL: Yes. Mr. Wells, when
you say "available," do you in fact in your
study did vyou happen to take time to go
through the neighborhoods to see whether or
not in fact these spaces are vacant?

MR. WELLS: That's what I mean
available. I mean of the 592 short term and
311 long term spaces, when I said "available,"
I should have said vacant.

CHAIRPERSON GRIFFIS: Good. Can
you put a memo together with those numbers and
we'll submit them into the record?

MR. WELLS: Yes, sir.

MR. MICHAEL: And, Ms. Peterson,
Just so I can be clear, these activities such
as the recitals and the plays we've been
talking about, when do they typically occur
during the day, what period of time?

MS. PETERSON: Usually sometime
during the course of the morning.

MR. MICHAEL: During the morning?

Now, in terms of evening
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activities, let's say after school activities
assemblies and the like, does the school now
conduct any such evening activities?

MS. PETERSON: We have meetings of
parents in the evenings.

MR. MICHAEL: Okay.

MS. PETERSON: But we do not have
school related performances in the evening.

MR. MICHAEL: And that --

MS. PETERSON: We do have some --
we'll have an occasional science bubble
festival or something of that sort in the
evening. But they're not frequent.

MR. MICHAEL: Okay. A question T
guess to Wells, I guess, on the parking.
What's the size of the parking spaces proposed
for the lot behind the school.

MR. WELLS: It's probably better
addressed to the architect.

MR. MICHAEL: I'm sorry.

MR. WELLS: My understanding 1is

they 8 to 9 feet wide and about 16 feet long.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

194

MR. MICHAEL: Well, do you have a
precise measurement? Because the code has a
specific requirement for parking space size.

MR. COX: We are maintaining the
earlier BZA application at the school asked
for in 1988 when they got approval for parking
of 20 compact cars --

CHATIRPERSON GRIFFIS: Right,
you're stacking the cars?

MR. COX: Pardon?

CHATIRPERSON GRIFFIS: You're
stacking, right?

MR. COX: And stacking.

CHAIRPERSON GRIFFIS: Okay. So
what's the dimension of that, the area of
which or --

MR. COX: They continue to be 8 by
16 compact car spaces. But we're improving 1t
by only stacking two cars instead of six.

CHAIRPERSON GRIFFIS: Okay. Does
that answer your question?

MR. MICHAEL: Well, I think there
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may be a code issue because of the small size.
Because I'm sure not everybody drives a
compact car, all the teachers. Can vyou
address that? Any teachers drive SUVs or
minivans?

MS. PETERSON: I would have to do
a survey. I'm sure they do.

MR. MICHAEL: I think, I mean if
we have to prepare a memorandum, Mr. Chairman,
I think parking lot size may be an 1issue.
Because if they're asking --

CHAIRPERSON GRIFFIS: Understood.
Keep your questions rolling and we'll let you
sum up your case.

MR. MICHAEL: Okay. In terms of
the multipurpose room that's proposed all
underground, what 1is the overall -- and I
guess this i1is addressed to Mr. Cox, can you
give us the overall square footage of what
that multipurpose room is going to be?

MR. COX: It's approximately 4,300
square feet.
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MR. MICHAEL: Okay. And right now
-- and it's going to be one large room area
with the ability to partition walls, is that
correct?

MR. COX: Well, the multispace
portion of the space 1s -- there's no
intention to partition it.

MR. MICHAEL: Okay.

MR. COX: But the space being 17
feet below grade does not have natural light
in it. So it cannot be used very well for a
classroom instructional space. It's primary
use 1s as an assembly space.

The other portion of the space 1is
for storage and for mechanical wunits in
concert with the cooling tower on the roof.

MR. MICHAEL: The core space, as
you refer to?

MR. COX: Yes.

MR. MICHAEL: Of the usable space
you've said overall it's 4300 square feet of

usable multipurpose room space. Can you
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quantify what that square footage would be?

MR. COX: No.

CHAIRPERSON GRIFFIS: Fifty-seven
by 46 is the multipurpose room, 252 seats.

MR. MICHAEL: Okay.

CHAIRPERSON GRIFFIS: From the
drawings.

MR. MICHAEL: From the drawings?
Okay.

Ms. Peterson, what activities are
proposed exactly for the multipurpose room?

MS. PETERSON: Assemblies, which
would be primarily attended by students and
faculty. Seldom do we have parents actually
attend those assemblies.

MR. MICHAEL: Okay. And let me
ask you a follow up question there. How often
are those assemblies held?

MS. PETERSON: Assemblies are held
approximately -- again, I'd have to check.
About once a month.

MR. MICHAEL: Once a month? Okay.
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All right. What else besides the assemblies?

MS. PETERSON: Then there would be
-- 1t depends if you're including class plays,
which would be a smaller number, there are
probably on average, maybe one of those per
month.

Then on a daily basis we would be
expecting to use the room for after school
program activities, for early childhood and
young class physical education activities. And
if it were a rainy day, kids could go down
there and play during the recess.

MR. MICHAEL: And now all of those
activities that you're describing are sort of
spread out among different areas of the
exlisting Dent Building, is that correct?

MS. PETERSON: No. As I said
before, any assembly that involves the whole
school needs to take place off of the school
property. They take place within easy walking
distance, Results, the Gym, about a block and

a half away from the school and St. Peter's
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Parish Hall, a couple of blocks away from the
school.

MR. MICHAEL: Okay.

MS. PETERSON: The early childhood
physical education activities at this point
take place in Results, the Gym. But as I said
earlier that their clientele at Results, the
Gym is -- has it's own demand and our time to
be able to use that space 1is lessening. And
that certainly is also true 1in St. Peter's
Parish.

MR. MICHAEL: Okay. And in terms
of that what sort of kind of notice, if you
will, has Results given to you concerning your
ability to utilize space at Results?

MS. PETERSON: Again, I would have
to speak with my business manager to answer
that absolutely precisely. But every year we
have to renegotiate our space Results, the
Gym. And every year they have informed us
that -- already the time that we were once

able to wuse during the lunchtime/noontime
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hours has been cutback significantly.

MR. MICHAEL: Okay. And how much
space do you actually use at Results?

MS. PETERSON: We use their --
maybe you could help with that?

MR. SEALANDER: Winfield Sealander
again, Facilities Chair.

We use their gymnasium that they
have at the school that was built in 1935.
It's approximately 4,000 square feet.

MR. MICHAEL: At Results? So they
make that entire space available for your
activities under your lease arrangement?

MR. SEALANDER: They make the
gymnasium availlable for that period of time.

MR. MICHAEL: Right. Right.

MR. SEALANDER: Usually 45 minutes
or an hour.

MR. MICHAEL: Okay. All right.
But as we sit here today Results has not given
you a notice that you are no longer going to
be able to use their facility, let's say —--
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CHAIRPERSON GRIFFIS: I think we
asked that.

MR. MICHAEL: ©No, I don't think --
is 1t --

MS. PETERSON: We'wve lessened the
time. That they have definitely notified us
and lessened the time that we can use.

St. Peter's, we have cutback to
the point where last year when we went to make
-— have our eighth grade play, we arrived to
have rehearsals and, 1indeed, because St.
Peter's school needed the space, we were
unable to even use it for the rehearsal space.

MR. MICHAEL: Okay.

MS. PETERSON: It was planned.

MR. MICHAEL: Very good. I think
your testimony was you moved into the Dent
Building in 1970 and then you purchased it in
1998, is that correct?

MS. PETERSON: That's correct.

MR. MICHAEL: And I think vyour
testimony was also that the student population

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

202

over the years has remained about the same
varying from about 225 up to maybe 237 or some
number?

MS. PETERSON: I said within the
past ten years that was the case.

MR. MICHAEL: Okay. Okay. So in
1998 when vyou purchased the building your
student population was staying within ten or
15 student members? Is that about right,
every year?

MS. PETERSON: I'm not sure what--

MR. MICHAEL: Okay. When vyou
purchased the building in 1998 your student
enrollment was about the same, 225 to 235,
somewhere in that range?

MS. PETERSON: That's right.

MR. MICHAEL: Okay. And so 1in
1998 when your board purchased the building,
you and your board were, of course, aware of
the limitations that that building presented
to the programs vyou could offer to the

student, you were aware of the limitations
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associated with accessibility according to
your testimony, as well as security.
Nonetheless, you went on ahead and purchased
the building, correct?

MS. PETERSON: That 1s correct.

MR. MICHAEL: You had the same
concerns then, but you went on ahead and
purchased the building?

MS. PETERSON: Yes.

MR. MICHAEL: Okay. All right.

CHATRPERSON GRIFFIS: Answered.

MR. MICHAEL: Now, subsequent to
1998 when vyou purchased the building with
these limitations as you've described them,
has there been an increase of any significance
in the student enrollment?

MS. PETERSON: There has not been
an increase 1in student enrollment.

I would like to point out that the
school could only afford to do so much at a
time. And so when we purchased the building,

we made over a million dollars of repair and
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renovation to the building at that time, which
did such things as reform the brick, put in
new windows, et cetera. We could not at that
point afford to pay attention to the
programmatic 1ssues. There were more
immediate things we had to address.

MR. MICHAEL: But since the time
you purchased in 1998 enrollment with all
these so-called limitations, the enrollments
at the school has not suffered, has it?

MS. PETERSON: The enrollment has
remained, The enrollment is basically within
the limits of the --

MR. MICHAEL: Okay. So it's true

then, the enrollment has not suffered?

MS. PETERSON: Not for those
reasons.

MR. MICHAEL: Okay. And so —--

MS. PETERSON: We are under
rolled.

MR. MICHAEL: I understand. You've
got the right to go up to 250. But the
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enrollment numbers have stayed relatively
steady since the time vyou acquired the
property with what you've described as so
called limited, correct?

MS. PETERSON: Yes.

MR. MICHAEL: All right. And how
about 2007, have you rolled your enrollment
class permitted?

MS. PETERSON: For the coming
year?

MR. MICHAEL: Yes.

MS. PETERSON: No.

MR. MICHAEL: Let's talk to 2006.
Are you fully enrolled to what, 235 members
you said?

MS. PETERSON: Wait a minute.
Could you repeat that question for me?

MR. MICHAEL: Now the current
enrollment is what, 2006, for students?

MS. PETERSON: This year it is 224
students.

MR. MICHAEL: Okay. Now in terms
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of retaining faculty from 1998 to the present
time, has the school experienced any
difficulty in retaining faculty as a result of
the conditions at the school?

MS. PETERSON: Not to my
knowledge.

MR. MICHAEL: Okay. And I guess
to follow up with the earlier question, the
school is not having difficulty in retaining
students as a result of the conditions of the
school?

MS. PETERSON: Not to my
knowledge.

MR. MICHAEL: Okay.

MS. PETERSON: Looking to the
future of the school --

MR. MICHAEL: I understand. I
understand.

Let's talk about ADA. Have you
received any notices from state or federal,
the D.C. authorities concerning ADA

compliance, American Disabilities Act?
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MS. PETERSON: No. It's my
understanding that we're, for getter or worse,
grandfathered 1in for the present Dent
Building. As a school that wishes very much to
serve a heterogeneous community, we are
disappointed that we are not ADA accessible.

MR. MICHAEL: Right. Right. But
there are no potential -- there have been no
notices of violation from the District of
Columbia authorities or federal authorities
concerning ADA compliance?

MS. PETERSON: That's correct.

MR. MICHAEL: Okay. You're
talking about security and safety issues.
Have there been any kids walking up and down
the stairs, and which is I think you've made
a point, 15 steps to get up, I guess, to the
front door. Have there been any reported
injuries to students as a result of having to
climb stairs?

MS. PETERSON: No.

MR. MICHAEL: Okay. Have there
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been any incidents of attacks to students or
the faculty from outside individuals the last
ten years?

MS. PETERSON: Attacks? No
attacks.

MR. MICHAEL: Okay. Have there
been --

MS. PETERSON: Never mind.

MR. MICHAEL: Have there been any
incidents of wvandalism at the school, let's
say in the last ten years?

MS. PETERSON: Yes.

MR. MICHAEL: Okay. How many?

MS. PETERSON: I don't know.

MR. MICHAEL: Okay. Were those
incidents reported to the police --

CHAIRPERSON GRIFFIS: That isn't
relevant to the question.

MR. MICHAEL: Well, I think it
goes to the seriousness of how they -- you
know, whether it was a small window and

something significant.
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CHATIRPERSON GRIFFIS: Sure.

MS. PETERSON: It is significant
whenever there i1s lack of --

CHAIRPERSON GRIFFIS: Understood.
Let's move on to the next question.

MR. MICHAEL: All right. To Mr.
Cox, the size of the multipurpose room at 4300
square feet, is there a way that some of that
space could be reconfigured to accommodate
other classroom space and/or teacher officers?

CHATRPERSON GRIFFIS: What space
are you asking?

MR. COX: Multipurpose room.

CHAIRPERSON GRIFFIS: Multipurpose
room? And, I'm sorry, but what's the
significance for that --

MR. MICHAEL: The significance of
that 1is to the extent vyou can make more
extensive use of the -- a more multi-faceted
use, if you will, for a larger multipurpose
room, which is all below ground.

CHAIRPERSON GRIFFIS: Right.
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MR. MICHAEL: Which no one can
see.

CHAIRPERSON GRIFFIS: What would
the impact be? What are you trying to get to?

MR. MICHAEL: Well, to reduce the
size. And I guess to Mr. Etherly's questions,
is this the bottom line. You've cut 1in --
you've chiseled as much as possible. Is there
a way that the multipurpose room can be
redesigned, if you will, to make room for
classroom space so as to be able to maybe take
one story off of the addition? And what I'm
trying to do 1s compare 1f you were to take
the story off the addition, give me an aborted
estimate of how much classroom or teacher
space would be used by eliminating the extra
floor. And then redesigning it to go in the
multipurpose room. And whether that poses any
problems in terms of access, core impact and
the like.

And I think the Board was correct

in some of their observations that the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

211

community and Mr. Pine, 1in particular, 1is
concerned about the massiveness of the
project.

CHATIRPERSON GRIFFIS: Sure.

MR. MICHAEL: Underground, you
know, don't have a concern there. But is there
a way that instead of a second story going on
top of the addition, that some of that
classroom space —-

CHAIRPERSON GRIFFIS: Let me ask,
though -- well, I don't really see the
relevance here or the significance for our
deliberation on that. I mean, frankly, we can
drop a floor and put it into the basement
ourselves, just looking at the plan.

MR. MICHAEL: But it goes -- the
underground space 1isn't account for FAR
purposes.

CHAIRPERSON GRIFFIS: I understand
that.

MR. MICHAEL: On the other hand,

if you eliminate a floor, you're reducing the
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-— because as I understand variance law one of
the factors to consider is that a wvariance
should only be granted for the minimum
necessary to overcome what must be proven
practical difficulties.

CHAIRPERSON GRIFFIS: Excellent.
Actually, why don't we have that cite in the
record if you'd like to stand on that.

MR. MICHAEL: Okay.

CHAIRPERSON GRIFFIS: But at this
point we don't need to discuss that much
further.

I think vyour point 1s taken
without the answer to the question. I'm not
sure what more the Board gets with the
hypothetical situation there. So let's move
ahead.

MR. MICHAEL: Whether the
multipurpose can be redesigned to accommodate
some classroom or office space I think is very
germane. I think the Board, and I think the
community would like to know that answer. I
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mean, they say they've chiseled it. I've
asked a very straightforward question: Can
you take the second floor --

CHAIRPERSON GRIFFIS: What's the
complication of putting in classrooms and
faculty offices in the basement area over the
multipurpose room?

MR. COX: Mr. Chairman, we could
have designed a completely underground
facility. I wouldn't deny that. I wouldn't
want to be the author of that piece of
architecture.

I think to put young children in
below ground windowless spaces is ridiculous.
And 1it's not wup to any kind of school
planning--

CHAIRPERSON GRIFFIS: Right. But
the question is just pure square footage could
you put the early childhood classrooms of 20
by 38, 20 by 34 1in that area with the
restrooms facilities?

MR. COX: It's Dbasically the
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footprint of what we have above grade.

CHATRPERSON GRIFFIS: Above. Yes.

MR. COX: So it's equal to one
floor.

CHATIRPERSON GRIFFIS: Okay. I
guess 1it's pretty clear on the drawings. That
was my point.

MR. MICHAEL: But the point is, as
I understand it on the upper floors is where
the more older children are going to go. The
younger children will remain on the "ground
floor" where there would light and a lot of
other amenities, below the children in science
and -- or math and the 1like, I see so
insurmountable obstacle to some of those
classrooms being held down -- or for that
matter teachers. I mean, the teachers --

CHAIRPERSON GRIFFIS: Right. But
he just answered that. That's what he said.

You could put any of that in
there, right?

MR. COX: Well, I've still have
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the high ceiling space for the multipurpose
room itself. And that's occupying about two-
thirds of that overall 4300 square feet. So
that -- I mean, how deep do you want me to go
into the ground? Am I going down yet lower to
the previous --

MR. MICHAEL: I'm not suggesting
you go down any further. But instead of doing
4300 square feet of multipurpose space, why
not use 3300, reconfigure, take some of those
second floor classrooms and offices. The
teachers are now in holes in the walls, Ms.
Peterson said. So they don't have any light
now. They don't have any space. To a
teachers who are not leaving the school in
droves, moving down to a space in the basement
wouldn't seem to be a problem.

CHAIRPERSON GRIFFIS: All right.
Let's keep the questions flowing, not the
statements.

MR. MICHAEL: So is it feasible to

take a 1,000 square feet of the multipurpose
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room and convert that into office or classroom
space?

MR. COX: Well, again, I think
everything gets modified. You <can't Jjust
simply state 1t that way. You can take a
1,000 square feet out of the multipurpose room
footprint, thereby reducing it considerably.
We no longer have the targeted amount of
recreational multipurpose space that we have
now. Instead of 250 seats, it maybe goes down
to 150 seats.

I mean, I don't quite see how it
does not 1impact the overall goals in the
program here. You can fit these other maybe,
I would say, one classroom in addition to that
multipurpose room. Don't forget we're putting
the mechanical and the badly needed storage
space down there as well.

MR. MICHAEL: I understand.

MR. COX: Things that don't need
windows, natural light. So we could put one
windowless classroom space down there or
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administrative offices windowless space, yes.
I can't argue that. But I think it's a very--
I wouldn't want to spend my days down there.

CHAIRPERSON GRIFFIS: Understood.

MR. MICHAEL: I guess we're
getting back to the standards that was raised
earlier on. Do you know how many faculty, Ms.
Peterson, do you have at the school?

MS. PETERSON: The total number of
full time faculty is 38. And there are part-
time faculty, I'm not totally sure of the
number, but what we aim to do is have --
because we have part-time faulty who come on
different days and at different times, we are
aiming to have approximately 43 persons on.

MR. MICHAEL: Okay. And they are
now either have individual offices or share
offices, is that correct?

MS. PETERSON: The faculty?

MR. MICHAEL: The faculty? Yes,
ma'am.

MS. PETERSON: The faculty don't
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have offices.
MR. MICHAEL: Okay. So there's
not a little area? They do theilir preparation

in the classroom?

MS. PETERSON: (No audible
response) .

MR. MICHAEL: Okay. So right now
there are no faculty offices, per se. And

with the proposal before the Board 1is there
provision for faculty office space?

MS. PETERSON: No.

MR. MICHAEL: There is not? Okay.
All right. Well, when we get to those numbers
that we've asked for as far as office space
currently what's proposed, I guess we'll be
able to look at things further.

And in terms of the standard, does
the accreditation bureau of Maryland part of
it require the school to have a multipurpose
room, to your knowledge?

MS. PETERSON: I'm sure it does

not.
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MR. MICHAEL: It does not? Okay.
So that's something that the school and it's
board would like to have, correct, for its
student body?

MS. PETERSON: That's correct.

MR. MICHAEL: Okay. And as far as
it being a requirement, you know it's no such
requirement to keep your accreditation that
the school have a multipurpose room?

CHAIRPERSON GRIFFIS: You asked
that, right?

MR. MICHAEL: I Jjust want the
record to be clear, Mr. Chairman.

CHAIRPERSON GRIFFIS: It's very
clear.

MR. MICHAEL: Oh, it 1s. All
right. Well, thank you.

CHATRPERSON GRIFFIS: Just ask the
next question.

MR. MICHAEL: On second, Mr.
Chairman.

Ms. Peterson, just in terms of I
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think some of your testimony was, for example,
that the classrooms that now exist 1in the
school for music are inadequate, 1s that
correct? That was your testimony?

MS. PETERSON: I don't believe
that I cited that the classroom for music was
inadequate.

MR. MICHAEL: Okay. All right.
Which classrooms are inadequate in terms of
its size 1n your view?

MS. PETERSON: The upper grade
math room.

MR. MICHAEL: Okay.

MS. PETERSON: The upper grade
humanities room. The science room. The
French room and the Spanish room.

MR. MICHAEL: Okay. And in terms
of the 2002 report did the accreditation board
cite those inadequacies?

MS. PETERSON: They made the
general statement that our programmatic --

that we needed additional program classroom
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space.

MR. MICHAEL: Okay.

MS. PETERSON: 1I've forgotten the
wording.

MR. MICHAEL: And Jjust so the
Board, and maybe Mr. Wells needs to comment,
could you just walk the Board and all of us
through the activity of the school buses on a
daily basis from the morning until the end of
the day? Because 1n your testimony you
alluded to certain off-site activities daily,
trips and the like. So I'd like to get a feel
for what sort of bus activity goes on on a
regular basis.

MS. PETERSON: Sure. In the early
morning, I believe -- you know this better
than I do, probably. Around 6:30 A.M. there
is a bus that takes and picks up children. It
returns to the school.

Then, depending upon what the
field trip schedule is for the day, there is
movement of buses at that point. If there are
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no field trip activities for the day, that bus
moves back onto the parking lot.

If there is one field trip for the
day, that bus goes out on the street to wait
for the class to come in, provided that it's
a morning class. If it's an afternoon one,
it'll go back on the parking lot and wait
until the afternoon.

If there are two field trips or
three field trips, then all of those buses are
moved out at the start of the day 1in
preparation for those classes to be taken --
the buses to take classes on trips during the
morning hours. And then the same thing
happens in the afternoon. The buses either
return there or to the parking lot, or they
come out to wait for the classes 1n the
afternoon to go on their trips.

And as I say, there could be a
range from one to three/four trips per day.

MR. MICHAEL: Okay. I just have,

I guess, one, maybe two more questions.
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Is it fair to say that what this
application 1is all about 1s the desire,
laudable desire of you as the headmaster and
the board --

MS. PETERSON: Headmistress.

MR. MICHAEL: Headmistress, sorry.
I'm still in the '70s, I guess, or '60s.

MS. PETERSON: Well we'll get you.

MR. MICHAEL: All right. Isn't it
the desire to improve the overall qgquality of
the environment that the students and faculty
now face?

MS. PETERSON: It is supposed to
improve it. And looking to the viability of
the school in the future, to make it a school
that both reflects the quality of its program
and provides room for the quality of that
program, plus provides for the safety and
security of the children as we look toward the
future and recognizing that we are 1in a
competitive environment and need to have space

that will adequately serve our program as it
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will serve all of our families who are

interested in coming to the school.

MR. MICHAEL: Okay. I have no
further questions, Mr. Chairman. Thank you.
CHAIRPERSON GRIFFIS: Excellent.

Thank you very much.

Is the ANC present? Is the
representative of the ANC here? Very well.

Any redirect?

MR. DePUY: No.

CHAIRPERSON GRIFFIS: All right.
Excellent. Okay. We're at 1:00 o'clock.
Obviously, all my anticipation of finishing
before 11:30 was not fulfilled.

We're going to need to set another
date for this. Prior to that, though, what I
want to do is give an assessment of how many
persons here would like to utilize the time
here today to present testimony. And each
would be afforded three minutes.

And then I will first set a date

so that you can adjust your schedules also and
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we can accommodate that.

I'm going to ask the party and the
applicant to grab their schedules. And I would
like to first -- I'd like to assess the 1l6th
of January and see if the applicant or party
in opposition has any critical problems with
continuing the case on that day. It would be
the afternoon. First in the afternoon starting
at 1:00. The 1le6th.

MR. DePUY: Mr. Chairman, in terms
of the applicant, Mr. Wells will not be
available that day but our other witnesses
will be available that day.

MR. MICHAEL: Yes, Mr. Chairman,
it's all right with us, Mr. Chairman.

CHAIRPERSON GRIFFIS: Excellent.
Let's do that. Let's set the date on the 16th
and we'll do it first in the afternoon.

What I'd like to do as we conclude
this, I'm going to ask you whether you have an
assessment of how much time your case

presentation is going to be. And we'll assess
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how much time -- we're slipping this into
another afternoon where we're full, but I'll
call this first and finish this. And then
we'll delay the next one to another date.
That being said, though, I would
like to step out of order a little bit and
have anyone that wanted to provide testimony
today, persons provide testimony, give them
the forum as their schedule may be more
complicated and getting all those folks in.
So, Jjust to be absolutely clear,
you will have another opportunity on the 16th
to provide testimony. I would encourage
everyone that's here today to provide
testimony today, because it's better
utilization of our time that we do have today.
And then 1lastly 1f vyou Thave
submitted a written statement letter, of which
we're up to Exhibit 100 now in this record as
we've now had another quarter inch delivered
to us up here, I can guarantee you we read

each and every piece of paper that we get on
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every single case.

So do not feel 1like you have to
come up and read this into the record, but
obviously we will give and afford you anytime
that you want to.

So, with that, let's clear the
front panel at this point. And I'm going to
call all those persons present that would like
to present 1in support of the application.
First to come up, and then I'm going to have
persons in opposition.

What we're going to do, actually,
I'm just going to take five minutes. We're
going to stretch our legs and let everyone
else, and then we'll come back. And you guys
can all get organized. And we will resume 1in
a matter of moments.

(Whereupon, at 1:11 p.m. a recess
until 1:22 p.m.)

CHAIRPERSON GRIFFIS: Very well.
Let's resume.

MR. MICHAEL: Mr. Chairman?
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CHAIRPERSON GRIFFIS: Yes.

MR. MICHAEL: T guess I've got two
questions. I would 1like 1leave from the
Chairman to be excused. I've got another
meeting at 2:00 o'clock. My able colleague,
Robert Cooper, will still be here. So I would
ask leave, permission to be excused.

CHATIRPERSON GRIFFIS: Sure.

MR. MICHAEL: Secondly, 1in terms
of the January 1l6th of our preparation, is it
the thinking of the Board that after all the
evidence 1s 1in on that day there will not be
a decision or is it likely? Because 1f we're
going to be asked to prepared for a submission
that day, I would like to know that. Or, are
you inclined to ask for written submissions,
written argument and then come back for oral
argument given the magnitude of the case? I'm
Just trying to get an idea of where the Board
is going with how they see this case decision
wise involving the process.

CHATRPERSON GRIFFIS: Sure. Sure.
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Excellent question. I think we can address
that.

I think there's no question we
make a bench decision on the -- no, I'm
kidding. With all this information that's
coming 1in: (1) With all the files that we
have now, I cannot guarantee we'll have all
these read by the 16th 1in our prep and
certainly for decision. I mean, it would be
my anticipation, and I do not see any reason
why we would not set for a decision making.
That decision would probably be based on,
depending on what sort of additional
submissions that we're required at our
regularly scheduled public meeting, which will
be the 6th of February.

So what we would do is complete
the public hearing on the 16th, which would --
we will begin with the District agencies and
then to the ANC, and then the party, your case
presentation, any other persons that might be

present. And then we'll return to the
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applicant.

We do give equal time for vyour
case presentation. I would before you leave
ask that it be very succinct in terms of the
utilization of that time. Certainly no more
than 45 minutes. But we can address that as it
comes to -- and at that point I think we would
probably take about 2 hours on that day.

Does that address?

MR. MICHAEL: Yes. In terms of a
written submission, though, is the Board
thinking about asking the --

CHAIRPERSON GRIFFIS: After the
l16th?

MR. MICHAEL: Yes.

CHAIRPERSON GRIFFIS: It is often
the case that the Board asks for proposed
findings of facts, conclusions of law. I
don't know that we would do that. If there
are —-- 1in similar cases of this nature where
conditions are operable discussion, we may ask
for proposed conditions noting that if we ask
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for proposed conditions, we require those to
be matched with the findings of facts in the
case and what that element 1s to mitigate in
terms of what 1s based in the case. But at
this point I don't know that we would
affirmatively assess that.

MR. MICHAEL: So on the l6th after
all the evidence is in and you've closed the
public hearing, each side would have an
opportunity to argue pro or con on the 16th?

CHAIRPERSON GRIFFIS: I'm sorry.
Say 1t again.

MR. MICHAEL: In terms of
summation. After all the evidence 1s in and
while you won't be deciding that day, but in
terms of the applicant here's how we see the
case and why we Dbelieve we've met the
ordinance.

CHAIRPERSON GRIFFIS: Right.

MR. MICHAEL: And opposition,
here's where we see the applicant has not met

its burden and where we see the case should
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go. Is there a form of oral argument after
all evidence 1is 1in?

CHAIRPERSON GRIFFIS: No.

MR. MICHAEL: Okay.

CHAIRPERSON GRIFFIS: The

procedure will be this for the 16th when we

call it. We will call you forward for your
case presentation. You'll open, body and
close.

MR. MICHAEL: Okay.

CHAIRPERSON GRIFFIS: That'll be
it. Then we will -- if there are any persons,
we'll get them accommodated.

There's an opportunity for the
applicant to bring rebuttal witnesses.

MR. MICHAEL: Okay.

CHAIRPERSON GRIFFIS: Obviously,
any rebuttal witnesses are open to cross
examination. But that's the only other time
for participation after your case in chief.

MR. MICHAEL: Thank vyou, Mr.

Chairman.
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CHATIRPERSON GRIFFIS: Yes. Okay.

Anything else procedurally?
Excellent. Very well.

We're going to start with my right
and I'm going to have you turn on the
microphone and you're going to state your name
and address for the record. And 1f vyou
wouldn't mind, state i1f you're in support or
in opposition to the application. And then
you can move ahead with your statement.

Note the clock will start ticking
down. It makes a horrid noise as 1t gets
close. I may -- I won't interrupt vyou,
actually. We'll just keep going through.

Go ahead.

MS. FELDMAN: How do you do? My
name 1is Elissa Feldman. I live at 613 South
Carolina Avenue. And I am speaking in support
of the school's wvariance and exception
requests.

My husband, Dr. Joseph Ternatall

and I have lived on Capitol for more than 31
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years. My husband has had a psychiatric
practice on Capitol Hill for more than 30
years and 1s a charter member of the Capitol
Hill Association of Merchants and
Professionals.

Both of our daughters attended
Capitol Hill Day School and I'm a Trustee now
in my 14 year of Board service.

I believe Capitol Hill Day School
is an invaluable asset to our community and to
the city, and I urge you to approve their
requests so that the school can continue to
serve us well into the future.

When we first bought our home on
Capitol Hill in 1975, the Dent Building was an
eyesore. A dilapidated, vacant, surplus D.C.
Public School property. Garfield Park, which
sits right across the street, was run down,
seldom used by Capitol Hill residents. It was
a place of drug paraphernalia and some
personal risk.

Today the Dent Building 1is a
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lovingly restored home for the Capitol Hill
Day School. The park is safe, 1in large part
because the school has a daily weekday
presence there as well as other school
children and their classes. And beautiful
because the neighbors actively care for it and
because we helped that process with our money
and with our manpower.

When our children became school
aged in the 1980s and we looked at the options
before us on Capitol Hill, we chose to send
them to Capitol Hill Day School, and never
regretted it. From the time they were age 4
until age 12 they were able to walk back and
forth to school, and they loved the
experience.

They're now successful young
professionals, age 24 and 27, and I continue
to serve at the school.

Capitol Hill Day School is of
enormous benefit to this community. Many of

its teachers and staff live on the Hill. Many
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Capitol Hill families both live and work in
the community. And for many of them the
presence of Capitol Hill Day School was the
reason they decided to remain in the city when
they began to raise their families.

They practiced medicine and law,
they design and develop real estate, they sell
us our homes, they own restaurants, hardware
stores, the health club, they're artists, book
sellers, teachers, they worked to preserve the
Hill's architectural treasures like the 01d
Naval Hospital, the 7th Street, S.E. Library
Branch, the award winning 8th Street Corridor.
They direct program at the Folger Library, run
the Capitol Hill Community Foundation and
ensure that institutions like the Capitol Hill
Arts Workshop are there for all of us. They
work for the Mayor, for the D.C. Government,
the Federal Government, the courts and our
social services. They're the bedrock of our
community.

For many, like my husband and me,
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Capitol Hill Day School was a pivotal factor
in our decision to stay on the Hill when our
children became school aged.

CHDS has been an excellent
neighbor and it teaches its students to be
upstanding members of the community.

Our much revered head, Kimmie
Peterson, talked about the community service
activities our children perform. And, indeed,
she has been recognized by the Capitol Hill
Community Achievement Award for her
contributions to the Capitol Hill community.

I urge you to support CHDS
applications because our entire community
benefits from this vibrant and successful
independent school, and because I believe that
school choice is a vibrant and vital element
of the city.

Thank you very much.

CHAIRPERSON GRIFFIS: Thank you
very much.

Yes.
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MS. CURTIS: Hello. My name 1is
Sarah Curtis, and I support both of the
Capitol Hill Day School's applications.

I live at 517 2nd Street, S.E.,
where I have resided for over two years.

From my front steps I can see the
school building. In the morning I watch as the
parents walk their children to the school. And
in the evenings I pass the parents as they
pick up their children from the after school
program. I've always been impressed with the
parents of the school grounds and Garfield
Park.

I do not have any children who
attend the school because I am not a parent.
But I support these applications anyway
because they represent an investment in the
community. This project will improve the
school and help to raise the bar when it comes
to educating our children.

This school doesn't Just teach

history, art and community pride. It provides
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a space that embodies these values.

I also support the application to
build an addition because it includes a new
elevator. Currently visitors to the school
must take stairs from the sidewalk to the
yard, stairs from the front yard into the
building and more stairs to reach any of the
upper floors. Adding an elevator to the
school will make it accessible to all types of
students and faculty.

For my time working and living on
the Hill, I have Dbecome acquainted with
several families whose children attend the
school. In my opinion these young students
have a real passion for learning and
discovery. I want the school to continue to
inspire my young neighbors 1in the most
stimulating environment possible. In short, I
support the Capitol Hill Day School's
applications because I believe they are good
for the students, good for the school and good

for the entire community.
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Thank you.

CHAIRPERSON GRIFFIS: Thank you
very much.

MR. BERRY: Good afternoon. My
name 1is Dave Berry. I live at 132 F Street,

S.E. in Washington, D.C. which 1s basically
the middle of the Dblock just on F Street
before you reach the school. It's about 15
houses away from the school. So I'm here in
support of the application.

I support the applications for
several reasons. First, my daughter attends
Capitol Hill Day School. She's a pre-K
student. Prior to attending the school, and
she's 4, we applied to eight different
schools. We were not sure that we would be
accepted to any of those schools. We were not
sure 1f we could remain on Capitol Hill or if
we would have to leave the area and move to
the suburbs, as many of our friends have done.
Luckily, she was accepted at Capitol Hill Day

School.
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Capitol Hill Day School 1is the
only non-religious independent private school
in our neighborhood. There are other private
schools. There's St. Peter's, which is
basically a Catholic schools. The other
schools we applied to are all on the western
part of the «city, 1including Rock Creek
International, St. Patrick's and there's a
list of them.

We also applied to Two Rivers and
Grant. There's no guarantee that a child in
our neighborhood will get to go to Two Rivers,
which 1is the closet charter school. And
there's no guarantee that any child can go to
Grant in the four year old program. In fact,
at one time there was no guarantee the
neighborhood children were welcome at Grant.
Luckily, that's changing.

I'd like to state a few things
before my time is up. One 1s prior to my
daughter attending the school, we received

numerous mailings about the addition and
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encouraging us to come and look at the plans
and to provide input. I went to many meetings
prior to becoming a parent of a child there to
discuss the plans and see what was going on in
my neighborhood.

The meetings were not always well
attended, however many of the same people did
attend time and time again. And as you saw,
the plans changed dramatically.

I'd like to also suggest really
what other people said about this school being
an anchor in our community.

I happen to live on F Street now,
but I also lived there back in 1987 when the
park wasn't in fact a place where people would
come to use drugs where on any given day you
could stand in front of the house I now own,
at that time rented, and watch people using
drugs 1n their car. That doesn't happen
anymore.

Just 1like abandoned cars are a

sign of the neighborhood in disrepair, Capitol
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Hill Day School is a sign of a neighborhood in
rejuvenation and as a place that is safe for
families.

I'd also 1like to speak to the
public good that the school does. Every
Wednesday my daughter and I spend the morning
making lunches for people who can't eat.
Everyday we talk about the poor children who
will receive the lunches. My daughter and T
collect food for Thanksgiving for our needy
families. And we also collect clothes and
other things which are gathered by the school
and handed out to Friendship House.

Diversity is important and Capitol
Hill Day School offers diversity to our
neighborhood.

Thank you.

CHAIRPERSON GRIFFIS: Excellent.
Thank you very much.

MR. GOGSWELL: Good afternoon, Mr.
Chairman and Board members.

My name 1s Anthony Gogswell. I
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reside at 1103 Maryland Avenue, N.E.

I support the applications of
Capitol Hill Day School.

For the past six years I've been a
Board member and currently the Treasurer of
the Day School.

I have a child in seventh grade.
And I've 1lived on the Hill for nearly 20
years. I have somewhat the dubious
distinction that I worked in Reston for 18
years.

The reason that I refused to move
to Reston 1s because of Capitol Hill Day
School. Because I wanted my child to get an
urban experience, and also get a quality
education. Capitol Hill Day School answered
that call for me and allowed me to do that.

The school provides a quality
education and produces kids who are
compassionate, caring and well rounded.

The application that the school

has submitted will certainly help in a number
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of ways, namely with accessibility;
accessibility in terms of allowing parents,
grandparents to take the elevator in lieu of
walking up three flights of steps. It also
allows disability students to also attend the
school.

Equally as important, it provides
a more robust educational experience for the
overall community and a vital institution for
all.

I think also that in terms of
competitiveness that the school is needed in
our area. School choice 1s wvital and
competitive schools lead to a more productive
soclety and more productivity youth.

In closing, I would say that to
all of my friends and colleagues at Sprint
Nexter where I work who once questioned my
decision to live in the city and to raise my
kids in the city, they now all elect to come
to D.C. Capitol Hill Day School makes that

possible.
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Thank you.

CHAIRPERSON GRIFFIS: Excellent.
Thank you very much, and I appreciate your
comments, Mr. Cogswell. It's well put 1in
terms of showing how the city's impression has
changed with those outside with, I would dare
say, with folks like you that have stayed in
the city. And we appreciate your perspective
there.

Mr. Berry also, appreciate your
perspective in terms in terms of the special
activities and the importance, obviously, of
this institution and community that you talked
about. And I think it 1s important to
understand. As you have said, the removal of
a previous use of public use of drugs and such
into the new uses 1is what's being proposed
today.

And, Ms. Curtis, I think you as
well said, as I understand it, your testimony
goes to the fact of this is a large and

important investment in your opinion to this
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community.

And also most of you have all
spoken to the proposed adaptation of this
building to facilitate the communication and
the adaptability and access to others.

Ms. Feldman, thank you much also
for your testimony 1in terms of also your
choice of staying in the city as it relates to
this being here.

With that, are there any questions
from the Board? Very well.

Is there any cross? Cross?

Thank you all very much.

BOARD MEMBER ETHERLY: Mr. Chair?

CHAIRPERSON GRIFFIS: Yes. Mr.
Etherly.

BOARD MEMBER ETHERLY: Actually
perhaps the panel leaves, let me just thank
you. It is perhaps useful to just broach this
very, very briefly. This is -- I don't want
to suggest it is a hot button issue, but with

each of you having extensive experience with
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the school either because of your proximity
and just your relationship with the school, I
wanted to ask a little Dbit about vyour
experience as far as parking and/or traffic.
Based on what any of you may have encountered
around South Carolina Avenue or on any of the
side streets, would you suggest that you had
any exposure whatsoever to any concerns or
problems or challenges around parking and
traffic as 1t relates to the boundaries of the
school?

MR. BERRY: I can address that
real quickly. I also used to live 1in this
apartment here, which 1s directly behind the
school, so I'm well aware of the bus movement
as well as the teacher's parking. I lived
there for approximately three years before
purchasing our house on F Street.

Parking 1s a double edge sword.
Certainly there are days where parking 1is
difficult because of a school activity.

However, the general neighborhood benefits
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from having a school here for some other use,
because of Garfield Park, which borders the
other side of the street. There's no homes,
so there 1is on F Street as well as Garfield
Park or on South Carolina there's more parking
because it's not being utilized by homeowners.

Parking in the morning, I've never
had difficulty parking in the morning. I've
never had difficulty parking in the evenings,
such as early evening, 4:30/5:00. Where I've
had times where I have had difficulty parking
is midday. And honestly don't believe that's
because the school. I believe 1it's because of
House representatives or other activity going
on in our neighborhood.

From what I can understand in
actually attending the meetings and talking to
the people, I honestly don't believe that
there's going to be much impact of parking.
That's not my concern. I mean, as a neighbor,
I have concerns but parking isn't one of them.

CHATRPERSON  GRIFFIS: Others?
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Very well. Thank you all very much.

BOARD MEMBER ETHERLY: Thank vyou
all very much.

CHATRPERSON GRIFFIS: Why don't we
bring up the next batch.

Is there anyone else that would
like to provide testimony 1in support? How
about 1in opposition? Are there any other
persons here present for this application to
provide testimony at this time? Fascinating.

Excellent. Well, there it is then.

Let's conclude today then with
this, and let me just assess very quickly on
what we need to prepare for on the 1l6th. We
have a couple of things that were requested to
be put into the record. I think we ought to
put that together so we have a little more
direct testimony on the 16th.

Let me ask, Mr. DePuy, 1f vyou
wouldn't mind coming forward with the
applicant. There was this talk and cross

examination on the accreditation in 1992 and
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the 2002. What I'd like to have submitted, if
possible and you can address this today, 1is
whatever type of form but a narrative form or
bullet point, however your client will put it
together without moving beyond that which is
appropriate 1in terms of the information
provided by the accreditation. Obviously, we
have no jurisdiction to subpoena documents of
any sort. What we're asking is that you put
together the comparison of the recommendations
from 92 and those that are coming into 2002.

My last caveat on that and
direction 1is we don't need to know anything
that isn't pertinent or germane to what we're
looking at here. So we're in many respects I
am relying on you to put the appropriate
information together.

There was also some --

MR. DePUY: Mr. Chairman, on that
point we will submit that information, but not
necessarily acknowledge that it's relevant to

the decision by this Board.
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CHAIRPERSON GRIFFIS: Sure. Sure.
Correct. Right. Exactly. However, 1if they
recommended that you have a Dblue roof, we
don't really need to hear about 1it.

That being said, there was also
the question of square footage and the
calculation and comparison of the existing
classroom spaces and the proposed classroom
spaces, the admin and office existing and
proposed.

To me personally looking at this I
can read this documents fairly well and do
that in terms of the point being said. It has
been requested. I guess my opinion is I don't
need that necessarily, I'd hear from the other
Board members. If they want that into the
record, I don't have any difficulty with
bringing that into the record.

BOARD MEMBER ETHERLY: I'll just
note, Mr. Chair, I'm not necessarily that
motivated about chasing after the information.

I understand the utility of the question and
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I think I understand the point that's
attempted to be made by getting it. I think
graphically we already have 1t in terms of
plans, and I think they speak to part of the
argument which I'm probably anticipating 1is
well can you get more class space out of this
than what you're currently using. I think the
point's been adequately made and it'll just be
to the Board to assess whether or not there is
more that can be cleaved off the bone of if
the bone's pretty much done as it 1is. That
would be my perspective, Mr. Chair.

CHAIRPERSON GRIFFIS: Okay. Yes,
I think there was another point that was going
to that, which is also in addition to that
point.

BOARD MEMBER ETHERLY: Right.

CHAIRPERSON GRIFFIS: But it was
the comparison of, as I understood the comment
that was made in this and the impression of
the massing is there a benefit, a cost benefit

to as large as this structure appears to the
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increase of classroom or office space.

Ms. Mitten, you wanted to address
that?

COMMISSIONER MITTEN: I just
wanted to make a logistical suggestion that
relates to logistics, more than anything. Is
that I suspect that if the applicant doesn't
provide the information that the opposition
will attempt to measure it themselves. And I
think it would just be, rather than disputing
the measurements, it might be easier just to
have the applicant tell us.

CHAIRPERSON GRIFFIS: Right. An
excellent point.

COMMISSIONER MITTEN: That's the--

CHAIRPERSON GRIFFIS: Kind of
where I anticipated going, so we get it right
there. However, putting it on the record, of
course, what we'll do is we'll have that. And
whatever form it is, I -- well, there it is.
We'll let it up you to do that comparison.

And just note that that will be open to cross
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if there's any questions of how 1t was
actually calculated or what it actually
entails. However you want to document it and
put it into the record, let's do that.

So we're looking at the existing
proposed of classroom space and also the
administrative office space.

Lastly, on my notes I have Mr.
Wells is putting 1n his calculations of the
provision of off-site street parking
geographically in the area of five blocks and
two breaks and breakdown of 600 and 300, and
then the availability of the counts when he
did it.

Ms. Bailey, did you have other
information? Oh, did you put it in already?
Is that what was on our chairs? Okay. All
right. Right here. Ms. Bailey?

MS. BAILEY: Mr. Chairman, Ms.
Mitten had asked for the specifications or
standards for private schools. And I think

there were some plans that may not have
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reached the file, and I think the Board would
like to have those.

CHAIRPERSON GRIFFIS: Excellent.
You're exactly correct. We had asked for the
Education specs for the D.C. based on the age
of the early childhood and the older. And
that's to be put in the record.

And then there were two-- at least
two sheets that I saw that I did not --
there's probably more than that. Good. So
we'll get those into the record also.

Are we missing anything else?

Mr. DePuy, the document we've been
handed, does that have the parking calculation
in 1it.

MR. DePUY: It does.

CHAIRPERSON GRIFFIS: It does?
Okay. So we already have that in the record.
Excellent. We'll read through that, as we
were just handed it.

Have I covered everything?

Yes.
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MR. DePUY: Yes.

CHAIRPERSON GRIFFIS: Very well.
All that's due tomorrow, 3:00.

Let's go -- we are set on the
l6th, so we're going to need that by the
Tuesday prior. Let me hear i1f that is a huge
difficulty. Tuesday prior would be the 9th of
January at 3:00 into the Office of Zoning.
Any difficulty in that, Mr. DePuy?

MR. DePUY: No.

CHAIRPERSON GRIFFIS: Okay. You
don't have any. Let's see 1f we can get you
something to submit. No. I think you're
good.

Very well. Any other questions?
Comments? Procedure.

MR. COOPER: What time for the
l6th and is there going to be an advertising
on that or --

CHAIRPERSON GRIFFIS: No. This is
our public notice on this. Everyone that is a
part of this public hearing is now in. You're
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following us. It's the same, we're all in the
same ship.

We will start at 1:00 on the 16th.
You are the first case in the afternoon. We
have one other huge case in the afternoon. So
if you see them, they're going to be angry at
you. But that's okay, we'll handle 1it.

And it's my anticipation that
we'll finish the case that afternoon, barring
the unforeseen which I don't, vyou know --
obviously can't anticipate.

We went through procedure, what's
left. So there it 1is.

On both sides 1f you are meeting
with as we call the community or any other
individuals, I would suggest that you
encourage them to put writing into the record,
written submissions. They are not obliged or
required, obviously, to be down here. We have
a lot to read. And as I said before, we will
read it all. But certainly it's as important
to have it in the record in writing. So we
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don't need duplication of bring troops down
here, but you're welcome to do.

All right, that Dbeilng said,
anything else?

Very well. Thank vyou all very
much. Appreciate your patience this morning.
We'll see you on the 16th.

If there's nothing further, we can
adjourn the morning session. However, I also
want to -- yes —-- at the same time I'm going
to call the afternoon hearing to order,
because we have some preliminary matters in
the afternoon. I'll ask everyone to adjourn in
the morning session and let's do call to order
our afternoon session of still the 28th of
November 2006.

I'll dispense with any opening
remarks, of course, and go right into
preliminary matters, of which we have one in
the record. And then I will address our
schedule.

Ms. Bailey, Mr. Moore, do you want
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to address what we have before us?

MS. BAILEY: Mr. Chairman, there
is a request for one of the cases this
afternoon to be postponed. And 1it's the
appeal of Advisory Neighborhood Commission 6A.
Appeal number 17533.

CHAIRPERSON GRIFFIS: Is the ANC
present, 6A. 6A ANC? Is there anyone else
here present for appeal 17533, the ANC 6A of
the Zoning Administrator's decision to issue
a building permit at 1405 North Carolina
Avenue, N.E.? 6A? Anyone here?

Indeed. Well, it's decided. Show
of hands.

I don't know what to do with this.
Yes, we'll wait until we come back.

So let's address, obviously, all
those others that are for 1744A. We're going
to take a short recess. It is quarter of 2:00
now. We will resume our afternoon hearing at
2:30 and we'll call this.

There is not a chance that I'm
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aware of that we will hear the other case, so
it 1s this case in this afternoon. So we'll
resume shortly.

(Whereupon, at 1:53 p.m. the
hearing was adjourned, to reconvene this

afternoon at 3:07 p.m.)
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A-F-T-E-R-N-O0-O-N S-E-S-S-I-0-N
3:07 p.m.

CHAIRPERSON GRIFFIS: Very well.
Good afternoon, everyone.

I've already called to order our
afternoon hearing. I'm going to dispense with
all my introductory remarks as this 1s a
continuation of a case, and I think we should
all be well versed in this.

With that, though, we've had one
preliminary what we were trying to address
prior to our short break, and let's get that
back. I believe the ANC member of 6-A 1is
present here. There was a request for a
postponement of that hearing. We're just going
to deal with that at this time.

If you wouldn't mind saying your
name and address for the record.

COMMISSIONER ALBETERTT: My name
is Nicholas Albierti. And my address is 1330
North Carolina Avenue, N.E.

CHAIRPERSON GRIFFIS: And you had

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

263

submitted the request for a postponement in
order to get more information from DCRA?

COMMISSIONER ALBEIERTTI: That 1is
correct. As of today, DCRA has been able to
provide us with a copy of the permit
application of plans.

Quite honestly, I think there's
some suspicions, at least on my part, that
this permit may not be valid. And so until
DCRA sorts that out, I'm not sure that there's
much merit it going forward with this case.

CHATRPERSON GRIFFIS: Well, do you
have a case to present?

COMMISSIONER ALBEIERTI: Yes.

CHATRPERSON GRIFFIS: You do?

COMMISSIONER ALBETERTI: Well
based on what little evidence I have, which is
a copy of the permit that was posted on the
premise and information off of DCRA's website
which states the dates on which the permits
were approved. But, as I said, requests for

the actual permit application has not produced
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anything.

CHAIRPERSON GRIFFIS: Okay. And
you haven't seen any of the permit plans or
anything of that nature?

COMMISSIONER ALBEIERTI: None of
that has been available to us.

CHATRPERSON GRIFFIS: Okay. Do we
have a date for this if you were grated a
postponement?

Is there anyone here attendant to
this application this afternoon? Is there a
property owner in 17533 present?

Very well. I think we ought to
give you a little bit more time to get some
further information.

COMMISSIONER ALBETIERTI: If T may
suggest, we may want to ask DCRA when they can
provide the information to us. I mean, I think
the ball's sort of in their court because I
can't make any promises. I'm dependent on them
making some resolution of this case and then,
you know, 1f they finding it's wvalid.
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CHAIRPERSON GRIFFIS: DCRA 1is
here, we can ask them.

COMMISSIONER ALBEIERTI: Pardon?
I know. I mean, I could ask them but I think
it's your place to ask them

CHAIRPERSON GRIFFIS: Mr. Crews,
do you want to introduce yourself for the
record.

ZONING ADMINISTRATOR CREWS: I'm
Bill Crews. I'm the Zoning Administrator.
And I'm back for more.

The problem we're having here 1is
guite what to deal with this. This matter is
under investigation for potential --okay. So
we're investing this alleged permit that is
being the subject of the appeal. We would hope
to resolve this, one way or the other, within
the next couple of weeks. I apologize that we
haven't done it previously, but it is under
investigation. And that's the reason why we
haven't been able to provide information to

the appellant.
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CHATRPERSON GRIFFIS: Okay. So as
soon as you find that documentation, though,
you'll provide it to them, correct?

ZONING ADMINISTRATOR CREWS: Yes,
absolutely correct.

CHAIRPERSON GRIFFIS: Okay. I
think we'll give a little more time. Let's set
this for the first case in the afternoon of
the 30th of January.

COMMISSIONER ALBEIERTI: Okay.

CHAIRPERSON GRIFFIS: This should
be our official notice. However, I'm going to
ask that we contact the owner so that they
also aware of that new date.

And from the ANC, your guys
perspective, as you want to bring in the
appeal, I would appreciate your direction and
recommendation that any case presentation and
documentation that you're going to have or
utilize, that you put into the record by the
23rd, if you can.

COMMISSIONER ALBEIERTI: Okay.
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CHAIRPERSON GRIFFIS: Obviously,
that will allow us to be current in what you
are going to present, which will save an awful
lot of time during the afternoon session.

Okay. Anything else on that then?

COMMISSIONER ALBETIERTI: No,
that's it.

CHAIRPERSON GRIFFIS: Very well.
Thank you very much.

COMMISSIONER ALBEIERTI: Thank
you.

If there's nothing further on that
let's move ahead and call the next case for
the afternoon.

MS. BAILEY: The next case, Mr.
Chairman, 1s Appeal 17444 and 1t 1is of Kuri
Brothers, Inc., pursuant to 11 DCMR 3100 and
31001 from the administrative decision of the
Zoning Administrator, Department of Consumer
and Regulatory Affairs to revoke certificate
of occupancy permit 33914 for an automobile

service center and vehicle refueling by notice
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of revocation, dated August 4th, 2005. The
property 1is located at 4225 Connecticut
Avenue, N.W. It is zoned 3CA and it is also
known as Square 2051 R-5.

CHAIRPERSON GRIFFIS: Excellent.
Thank you very much.

Has everyone been sSworn in?
Excellent. Why don't we refresh that then.
I'm going to have you stand and give Ms.
Bailey your attention. She'll swear you in.

(Witnesses sworn).

CHAIRPERSON GRIFFIS: Very well.
Let me just have everyone introduce themselves
for the record and then we'll address the
preliminary matters and motions.

Your mike needs to be on, I'm
sorry. Your mike.

MR. ROSENBERG: Tom Rosenberg
representing Kuri Brothers.

MR. GOLDSCHMIDT: Stanley
Goldschmidt for Kuri Brothers.

COMMISSIONER PERRY: Karen Perry
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Aims, C3F.

MR. GREEN: My name 1s Matthew J.
Green, Jr. And to my immediate right is Mr.
Bill Crews. I am from the Office of Attorney
General stationed at the Department of
Consumer and Regulatory Affairs.

MR. ROSENBERG: And, Mr. Griffis,
between Mr. Goldschmidt and I is Christopher
Kuri.

CHAIRPERSON GRIFFIS: Excellent.
Excellent. Let's begin.

First of all we have motions for
summary Jjudgment. I would like to have very
brief address to that. And I think the initial
question of that 1is 1in your motion for a
summary Jjudgment 1s the substance of which
what you would in fact argue 1f this appeal
was to move forward. Basically i1f the motion
was denied.

Do you want to summarize that and
it is your motion or should we hear -- the
oral responses I don't have. I want to afford
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DCRA and the ANC their opportunity to address
that.

MR. ROSENBERG: Mr. Griffis,
actually the motion -- 1t was filed by DCRA.

CHATIRPERSON GRIFFIS: I'm sorry.
Right. Did you want to address briefly that?

MR. GREEN: Thank you, Mr.
Chairman. Again, it 1s the position of DCRA
that summary Jjudgment really speaks for
itself. I'm not going to try to belabor the
point, but we have 1s a situation 1in which
briefly stated a business is operating in a
C3A zoned area outside of the scope allowed
for permissible activities in that particular
zoned for area.

We pointed out that 1in this
particular circumstance we have a repailr
garage. Now regardless of what you call it,
automobile service center, again, this is a
designation not authorized under--

CHAIRPERSON GRIFFIS: Let me get

you back to the initial question.
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Fundamentally, 1isn't the substance of your
motion what you would argue in the appeal? I
guess let me step back a little and --

MR. GREEN: I'm not appealing
anything.

CHATRPERSON GRIFFIS: Yes, I know.
But 1f we were to move forward --

MR. GREEN: Yes.

CHAIRPERSON GRIFFIS: -— 1in the
substance of this, isn't this the basis of all
the arguments that we will hear and this isn't
what we should then proceed with rather than
to step back and say, you know, we'wve got your
written submissions, what do we need you for,
we're just going to come out and decide it.

MR. GREEN: TIf this matter were to
go forward and you were to deny my motion for
summary Jjudgment or 1in some way hold it in
abeyance --

CHAIRPERSON GRIFFIS: Right.

MR. GREEN: -- I would argue this

through witnesses, the information that's
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contained herein.

CHAIRPERSON GRIFFIS: Right.

MR. GREEN: And as I indicated the
last time, I have an 1investigator from the
Office o0of Weights and Measures who view
certain things that are not dissimilar to what
he viewed in the previous case in which the
Board decided that a repair garage facility
was 1n operation. That's what I would do.
That's the sum and substance of what the
process would be 1f we were allowed to go
forward with a hearing based on a denial of my
motion for summary judgment, only i1f you were
to hold it in abeyance in anyway.

CHAIRPERSON GRIFFIS: If I
understand what your statement is, you want us
to apply the same logic we did in a previous
appeal to this appeal?

MR. GREEN: Yes, that is correct,
Mr. Chairman.

CHAIRPERSON GRIFFIS: Okay.
Questions?
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VICE CHAIRPERSON MILLER: Mr.
Green, you're saying that there are no issue,
in fact, in dispute, 1s that correct, that are
germane to our making a decision on whether
the ZA erred?

MR. GREEN: That 1is correct,
ma'am.

VICE CHAIRPERSON MILLER: So if we
denied the motion for summary Jjudgment, what
factual issues would we be addressing?

MR. GREEN: Maybe I'm losing--

VICE CHAIRPERSON MILLER: Okay.
The reason I'm asking you this 1is because
appeals are basically questions of law. There
might be a few facts that are germane and then
we need to know what they are, 1like in this
instance or are the same activities occurring
in both places. That might be a fact in
dispute that we need to look at.

MR. GREEN: Well, the only thing I
can say, Ms. Miller, is that this case is the

same case as was heard by this Board in 4221.
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The only difference is the address. Same type
of activity 1s taking place here. Same
conclusions vyou would reach or that vyou
reached in 4221, you would reach here.

CHATIRPERSON GRIFFIS: And this 1is
what we were bringing up when last we'll met.
So we'll go and answer the question of whether
this is, in fact, the same activity as in 4221
and 4225, and I'll let you speak to that.

MR. ROSENBERG: Sure. And I'll
also, Mr. Griffis, respond to your initial
qgquestion of the motion for summary judgment
and Ms. Miller's question of whether there are
facts in dispute.

First of all, we know that I'm not
sure that this Board has the jurisdiction or
the authority to grant a motion for summary
Judgment.

CHAIRPERSON GRIFFIS: Right.

MR. ROSENBERG: And to apply the
legal standard that the court's apply to a

motion for summary judgment, it is truly that
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there 1s not a single material fact in
dispute. And that's not the case here. There
are facts 1n dispute. Primary facts 1in
dispute.

One, whether or not the
Certificate of Occupancy was issued 1n error.
Because that's the 1issue for consideration
today.

Second, being what 1is the work
that 1s being performed at 4225 and 1is that
work something that it is in contravention of
the Certificate of Occupancy or not.

CHAIRPERSON GRIFFIS: But are you
asserting that the work performed at 4225 is
in dispute, 1f it's a factual difference --

MR. ROSENBERG: Absolutely.
Absolutely.

CHATRPERSON GRIFFIS: -- from your
position to the --

MR. ROSENBERG: Absolutely.

CHAIRPERSON GRIFFIS: Well, that

fundamental I think answering the question of
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whether we could grant the motion for summary
Judgment, well frankly that's enough for me to
deliberate on the motion unless others have
other information that they need. Is there
other questions?

VICE CHATIRPERSON MILLER: I just
want to know I think whether the Certificate
of Occupancy was issued in error to me doesn't
sound like a factual dispute. That's what
we're here to decide as a question of law.
But whether the work being performed 1is
different is basic.

MR. ROSENBERG: I think they're
both the issues, Ms. Miller, to be decided.
I think whether or not i1t was issued in error
is clearly a legal for you to decide. But I
think there are some facts that will be
adduced at the hearing today that can support
or help with the issue?

VICE CHAIRPERSON MILLER: Okay.
Are there any other issues in dispute, factual

issues 1in dispute Dbesides the work being
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performed.
MR. ROSENBERG: I think the work

being performed, whether it was issued 1in

error, I think those are the -- no, not
really.

VICE CHAIRPERSON MILLER: Okay.
Thank you.

COMMISSIONER MITTEN: Mr.
Chairman?

CHAIRPERSON GRIFFIS: Ms. Mitten?

COMMISSIONER MITTEN: I would move
that we deny DCRA's motion for summary
Judgment.

CHAIRPERSON GRIFFIS: Second

Discussion, deliberation?

VICE CHAIRPERSON MILLER: I would
agree Jjust Dbased on the fact that there
appears to be a factual issue in dispute.

CHATRPERSON GRIFFIS: Excellent.

Others?

I absolutely agree. And I think

that's the clarity. And actually, in my mind,
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it's more of a procedural element rather than
a substantive or factual element. I don't
find my deliberation or decision on supporting
this motion goes to an opinion or direct
opinion on the facts that have been presented,
but rather moving us directly into hearing
those facts but not under a motion, but rather
under the appeal itself.

Anyone else? Any other position?

VICE CHAIRPERSON MILLER: I would
Jjust agree.

COMMISSIONER MITTEN: Oh, I'm
sorry. Just to reenforce the point, we don't
know everything, that's the point. We don't
know everything we need to know to pass
Jjudgment. Summary judgment says we do know
everything we need to know. So that's why we
need to move into a hearing quickly.

VICE CHATRPERSON MILLER: I just
would like to say that my view is that respect
to the legal issues that are raised in the
motion for summary judgment and our position
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I think it could be basically the same as
being in favor of granting the appeal or
denying the appeal. But I would vote against
it. It wouldn't be ruling summarily on the
case.

Anyway, I Jjust think that this

fails because of a genuine issue of fact in

dispute.
CHATRPERSON GRIFFIS: Excellent.
Others? Any other deliberation?
Very well. We have a motion
before us, it's been seconded. I'd ask for

all of those in favor signify by saying aye.
ALL: Aye.
CHATRPERSON GRIFFIS: Opposed?
BOARD MEMBER ETHERLY: Opposed.
CHAIRPERSON GRIFFIS: Abstaining?
You want to record the vote?
MS. BAILEY: Mr. Chairman, the
vote 1s recorded as four-one-zero to deny
DCRA's motion for summary judgment.

Ms. Mitten made the motion, Mr.
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Etherly second. Mr. Mann and Ms. Miller
supported the motion. Mr. Etherly is opposed
to the motion for summary judgment.

BOARD MEMBER ETHERLY: Just a
correction on the seconder of the motion. T
believe the seconder of the motion was the
Chair in this instance.

CHAIRPERSON GRIFFIS: That's what
I said. Ms. Miller made the motion, Mr.
Griffis second.

CHAIRPERSON GRIFFIS: I'm sorry.
Ms. Mitten made the motion.

CHAIRPERSON GRIFFIS: Ms. Mitten
made the motion, Mr. Griffis second, Ms.
Miller supported the motion, Mr. Etherly 1is
opposed to the motion. The vote is four-one-
Zero.

CHAIRPERSON GRIFFIS: Excellent.
Thank you very much.

Let's move ahead on the second
motion. We do have a motion to stay. Let me

ask Jjust for clarity's sake, and then I'm
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going to have DCRA also address this and the
ANC, what's the actual action that vyou're
asking us to stay or what is the nexus of the
decision of the action that should be stayed?

MR. ROSENBERG: Sure. Sure. We are
asking this Board to stay the order that was
issued on September 29, 2006, although it says
2005 on it, to cease all business operations
at 4221.

CHAIRPERSON GRIFFIS: The
September 29th 1is the date of the DCRA
decision?

MR. ROSENBERG: Right. Absolutely.

CHATRPERSON GRIFFIS: Okay.

MR. ROSENBERG: That was the order
we are asking to cease all operations on that.

What happened subsequent, so that
you're aware, we address it in our motion but
what happened subsequent to that, as you know,
four days later after December 29th we were
here. And we know the unfortunate

circumstances that occurred on that day.
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CHATIRPERSON GRIFFIS: Sure. Sure.

MR. ROSENBERG: Following that we
went to court to get the Superior Court to
stay —--

CHAIRPERSON GRIFFIS: Right.

MR. ROSENBERG: -- the enforcement
of this order.

CHAIRPERSON GRIFFIS: And they
sent you back to us?

MR. ROSENBERG: They sent us back.

CHAIRPERSON GRIFFIS: Sure.

MR. ROSENBERG: And said we have
to come here first --

CHATRPERSON GRIFFIS: Excellent.

MR. ROSENBERG: -—- before we can
proceed and ask you to stay the order before
we can seek judicial review.

CHAIRPERSON GRIFFIS: So we're
asking to stay an enforcement action?

MR. ROSENBERG: Right.

CHAIRPERSON GRIFFIS: And let me

ask the second part of the question then is
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what further action are you anticipating of
which we would stay that action?

CHAIRPERSON GRIFFIS:

You would stay that action and allow --
allow him to continue in operation or allow
Kuri Brothers to continue in operation at 4221
performing light repair work pending judicial
review.

CHATRPERSON GRIFFIS: Of what?

MR. ROSENBERG: Of the decision to
cease all business operations.

CHAIRPERSON GRIFFIS: Oof the
enforcement actions?

VICE CHAIRPERSON MILLER: Right,
of the enforcement action.

CHAIRPERSON GRIFFIS: And the
bases of the enforcement action was the appeal
before us?

VICE CHAIRPERSON MILLER: Correct.
But what happened was when we took that up to
the Court of Appeals, the Court of Appeals

said our case was not ripe because this Board
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has not issued a final decision.

CHATRPERSON GRIFFIS: Now that was
a second action by us. The fundamental action
was -—-

MR. ROSENBERG: You're correct.
You're correct, Mr. Griffis, yes.

CHAIRPERSON GRIFFIS: -— the
decision on appeal. Okay.

So I'm not still not clear of what
-= I guess where I'm going is what
jurisdiction are we asking to ask in?

MR. ROSENBERG: Well, the Court
has told us we have to see you.

CHAIRPERSON GRIFFIS: Yes.

MR. ROSENBERG: We Dbelieve that
before -- we think what the Court has said to
us 1s before you can seek judicial review of
an administrative decision --

CHAIRPERSON GRIFFIS: Right.

MR. ROSENBERG: -— such as this,
you have to go to the administrative board and

ask them first to stay the enforcement of
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their decision as a pre-requisite to going in
a court.

CHATIRPERSON GRIFFIS: Or issue our
order?

MR. ROSENBERG: Either one, I
guess, or 1issue the order.

CHATRPERSON GRIFFIS: Okay.

MR. ROSENBERG: And I'm not sure
about that, because I've really focused on the
stay issue.

CHAIRPERSON GRIFFIS: Well, I
don't want to get too far in -- well, there.
But question?

BOARD MEMBER ETHERLY: I mean I'll
Just Jjump in. It's more of a comment just to
follow up on your question.

I think the wvery way Just a
layperson we have explaining it, perhaps Mr.
Rosenberg, 1is the stay request 1s fairly
circular. Because ultimately it gets us back
to the original appeal decision that we
issued. So perhaps I'm struggling with, and
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I'm not speaking for the Chair or any other
Board members, 1s at some point we end up
coming back to the same starting point in the
circle. Because the ultimate -- what's the
word I'm looking for -- the ultimate impetus
for DCRA's decision was the action of this
body.

MR. ROSENBERG: I understand, Mr.
Etherly, what you're saying. I think to a
large degree the Court is kind of forcing us
to go through this circular procedure.

BOARD MEMBER ETHERLY: I see. I
see.

MR. ROSENBERG: Because the Court
has said until you get a decision from the
Board on this issue, we're not going to hear
you.

We believe that what has changed--
what has changed since the last time you heard
this was the fact that when you issued that
decision, there had been no order to cease
business operations. You know, we're going to
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order vyou to close down. You cannot do
anything except, you know, a single family
residence can be located there. They've issued
this order. We were kind of in the judicial
process and then they issued this order within
the unfortunate events of October 3rd. So now
we want to maintain the status quo of allowing
him to operate 4221, do light duty vehicle
repairs pending eventual judicial review of
the decision.

BOARD MEMBER ETHERLY: Thank you.

Thank you, Mr. Chair, that was the
extent of my comment.

CHATRPERSON GRIFFIS: Okay.

VICE CHAIRPERSON MILLER: Mr.
Rosenberg, I want to ask you how is it that
you think we have Jjurisdiction over this
request for a stay when we dismissed the case
for lack of jurisdiction.

MR. ROSENBERG: Because two
reasons. One, the Court has said you do and--

VICE CHAIRPERSON MILLER: But the
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Court hasn't said in the context of this case
necessarily, right?

MR. ROSENBERG: Well, what the
Court did in August --

VICE CHAIRPERSON MILLER: Where is
that? Do we have that as an attachment?

MR. ROSENBERG: I have an
attachment called the appeals decision, but
we're all in -- I mean, most of us were
involved 1in 1it.

What happened was 1in August of
'05, DCRA tried to revoke the certificate of
occupancy. We argued that there was a due
process violation. We came before this Board
and the Board said no, we only interpret the
regs and issued the conclusion. That was my
view of the no hearing.

We then filed an appeal of that to
the D.C. Court of Appeals. The Court of
Appeals dismissed the case without ruling on
the merits. Dismissed the case saying it

wasn't ripe because, as I understand it: (1)
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The decision of this Board was not final,
perhaps not in writing, was not final and said
we cannot appeal until final action is taken
in 1744A, which is what we're here on today
also.

And therefore, until the BZA
issues a decision, a final decision that can
be taken up on appeal, the Court of Appeals
says they're not going to hear anything.

So that was the proceeding above.
Now we're back here saying because DCRA has
taken action that has caused irreparable harm
to Kuri Brothers, basically shutting down the
business, we're asking vyou to stay that
decision until it can be reviewed by the
judicial system.

CHAIRPERSON GRIFFIS: Any other
questions?

MR. GREEN: May I be heard, Mr.
Chairman?

CHAIRPERSON GRIFFIS: Absolutely,

after the ANC, however.
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MR. GREEN: I'm sorry.

CHAIRPERSON GRIFFIS: Ms. Perry,
did you have any comments on that?

COMMISSIONER PERRY: We sure do.

ANC 3-F does not support the
motion for a stay. We look at this case very
differently.

We were at Superior Court after
the last hearing when the Judge said that they
did not have Jjurisdiction. The Court of
Appeals, I can't answer,but we look at it very
differently. And I've prepared a statement
here. Let me just go ahead and give it to you.

But basically we feel that the
enforcement action that took place was based
on the BZA order that was ruled on by the
Court of Appeals. And that DCRA had every
right to revoke the operation. And we feel 1t
would do irreparable harm to the neighborhood
to allow this operation to continue.

We've Dbeen here since 1989, I

think, or 1990 consistently seeking

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

291

enforcement action on these service bays. And
if you remember, I gave you this at our first
hearing in April, which is all of the Court of
Appeals decisions, the BZA hearings, the
adjudicating law judge decisions and the whole
history of 4221.

So we think that -- we also
disagree with some of the statements and think
they're not factual that were put into the
Appellant's brief before you asking for the
stay. But there's actually a four prong test,
irreparable injury is one. But if I can, I'm
goilng to quote from a previous order done by
Judge Quander when this issue came before him
where he said "Although the respondent might
sustain some economic loss and personal
embarrassment if was shutdown, mere potential
economic loss does not Justify the
respondent's continuation of his operation.”
And he quoted from the Virginia Petroleum Jobs
Associations, the Federal Power Commission. "

The key word in this consideration 1is
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irreparable and near injurious however
substantial in terms of money, time and energy
necessarily expended in the absence of a stay
are not enough."

You know, should the applicant be
able to benefit from continuing to operate
illegally in violation of C of 072

And, you know, the neighborhood.
There's four tests evidently from what we
understand for granting a stay.

First Kuri Brothers has not shown
that they are likely to prevail on the merits.
That's the first test.

The second one 1is 1irreparable
injury.

The third test is that the
opposing parties will not be harmed by the
stay. We don't think we've met that issue.

And the fourth test 1s that the
public interest favors granting the stay.

We don't feel that our ANC has

represented this neighborhood as a whole and
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has Dbeen requesting since 1989 that the
applicable =zoning regulations be enforced.
The purpose of the zoning regulations 1is to
ensure the protection of the health, welfare
and safety of the public. A repair garage,
automobile service center produces exhaust,
fumes, noise and pollution and it is the
reason such entities are located in industrial
zones.

In this case a 625 unit high rise
apartment building is only 16 feet away. We
fail to see how granting a stay would serve
the public interest.

And we feel that it impedes the

Government's efforts to enforce its own zoning

laws.

So we do not approve of a stay.

And let me give you this whole
statement.

CHAIRPERSON GRIFFIS: Excellent.
Thank you.

Questions from the Board on that?
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Questions of the ANC's position? Yes?

VICE CHAIRPERSON MILLER: I would
like to ask Mr. Rosenberg how he can address
the likelihood of success on the merits if the
Court of Appeals has already ruled against
him?

VICE CHATRPERSON MILLER: Yes, Ms.
Miller.

First off, the Court of Appeals
has not in any of its decisions in our opinion
looked at the work and actually said this
constitutes something in excess of light duty
repairs. We think the Court of Appeals has
said impliedly that the Zoning Administrator
has the authority to issue Cs of O of
designations that are not specifically listed
in the regulations. And that there are
numerous examples, including automobile
service centers that have been issued.

We also think that the evidence
clearly indicates that it was not issued in

error as the stated reason again for that one.
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And I think we will be able to demonstrate
that fact also.

I should also indicate that Ms.
Perry is slightly incorrect in when she sets
the standards for a stay. If, again, if we're
applying the legal standards for a stay, they
are:

(1) Irreparable harm. And I
think we can recognize that there's
irreparable harm to the applicant here because
his business is shut down. And when you can
talk about potential economic loss, it may be

one thing, but there's actual economic loss.

(2) Likely the success of the
merits;

(3) It's not opposing parties
won't be harmed. That's not part of the

standard. The standard is one that there's no

adequate remedy at law. And there 1s no

adequate remember of law. The adequate remedy

of law people think of is money damages, and

we don't have a claim for money damages here;
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And then the fourth one is it's in
the public interest. And we believe it's in
the public interest because: (1) There's
been a gas station performing 1light duty
repalrs on that site since the 1930s, 1long
before any high rise apartment building ever
appeared on that site. So we believe that we
will be able to be successful. And it's a
likelihood of success on the merits, not
actual success on the merits for the standard
here.

COMMISSIONER PERRY: Mr. Chairman,
if T may?

I think we're mixing apples and
oranges. He just referred to a gas station at
4225 Connecticut Avenue. What we're talking
about 1s service bays 1in 4221 Connecticut
Avenue, a building not owned or any part of
the gas station. It is owned by Jamari's Van
Ness LLC and the service bays operate in the
basement.

So for Mr. Goldschmidt to say that
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there's always been a gas station at 4225,
they are not related. They are two separate
properties and two separate ownerships.

Also, we do not feel, and if you
read paragraph 3 I think it is of my
statement, that Mr. Goldschmidt is
interpreting what the Court of Appeals said
adequately.

The Court of Appeals, and the
Court of Appeals decision 1s 1in this packet
that we gave you, it stated "Although the term
automobile service center 1is not defined in
the zoning regs and i1its precise scope may be
subject to some uncertainty, the BZA concluded
that 1t was not intended and could not be
construed to allow operation of a repair
garage. This conclusion 1s supported in our
view by substantial evidence in the record
including the documented history of the C of
0.

Petitioner concedes, as it must,

that 1if C of O did not authorize it to have a
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repalir garage.

In the footnote the Court states:
"Petition of C of O thus did not comply with
the requirement that the use shall be
designated on the certificate of occupancy in
terms of the wuse classification that 1is
established this title, i.e., Title XI."

In another footnote the Court also
stated "If the C of O were construed to
authorize such a use without the required
special exception, it would have been invalid
and subject to revocation as having been
issued in error." And they quote Section 12
DCMR, Section 118.4.3.

CHAIRPERSON GRIFFIS: Any other
questions then?

Mr. Green?

MR. GREEN: Thank you, Mr.
Chairman. There are a couple of points I'd
like to make.

First of all, the BZA issued an

order in terms of revocation of 4221. The
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Department of Consumer and Regulatory Affairs,
and I repeat, the Department of Consumer and
Regulatory Affairs is a multi-headed
organization with multiple responsibilities.
Zoning is only a part of that responsibility.

Based on this body revoking the
Certificate of Occupancy, based on the fact
that at 4221 continuing 4225 the Appellants
have engaged in outlaw activity. What is that
outlaw activity? Operating outside the scope
of a Certificate of Occupancy. Operating a
repair facility, a repair garage. That's
what's going on here. Regardless of how we
try to couch it in automotive service center
or whatnot, which again was an accommodation
based ont he information given to our zoning
people that they were going to do what?
Change light bulbs, that they were going to
sell windshield wiper blades and other minor
accessories. That was what was told to our
people.

That also was what you heard in
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the last hearing. Unfortunately what the
Appellant did was do major engine work, major
repairs.

CHATIRPERSON GRIFFIS: How is this
golng to the motion for a stay?

MR. GREEN: It goes to the motion
for a stay because number one, you affirmed
the revocation of a Certificate of Occupancy.
Number two, we stated that they would cease
business activity. And I contend that business
activity 1s not within the what? The scope of
the BZA. Business activity 1is within the
scope of Department of Consumer and Regulatory
Affairs. Why? Because the Department of
Consumer and Regulatory Affairs has the
responsibility of issuing various licenses to
conduct business activity.

So 1f we look at this matter in an
aggregate, since 1992 they've been operating
outside the scope of the Certificate of
Occupancy in terms of a repair garage at both
addresses. You heard that testimony from the
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previous witnesses that we put on the last
time. You will hear it again. They have
continued to act outside the scope of the
Certificate of Occupancy allowance for a C3A.
That's the problem. That is the problem.

Based on this the Department of
Consumer and Regulatory Affairs through its
various arms has acted. The Zoning
Administration, again, he is an officer at the
Department of Consumer and Regulatory Affairs.
Not only does he have responsibilities as 1t
relates to =zoning, but if there are other
matters that fall within the scope and the
Jurisdiction of the Department, he would act.
But more importantly, this action is taking
place as a result of what? This body having
issued a notice of revocation. I'm sorry. An
order of revocation of a Certificate of
Occupancy.

CHAIRPERSON GRIFFIS: But vyou're
not saying --

MR. GREEN: You affirmed it. The
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Zoning Administrator issued 1t, you affirmed
it in the last order that was issued, I
believe, April 8th and then on May the -- I
stand corrected. April of this year.

So what we have 1s a continuation
of activity that was impermissible for an area
zoned as it is, which is a C3A, which does not
what? Permit garage repair work, major engine
work. That's the problem.

CHAIRPERSON GRIFFIS: Ms. Miller?

VICE CHATIRPERSON MILLER: Just two
points.

CHAIRPERSON GRIFFIS: Yes,

VICE CHAIRPERSON MILLER: Mr.
Griffis, I think what we're saying to the
Board 1s pretty much common knowledge. We're
seeking and going to seek judicial review of
the decision. And we're simply asking this
Board to stay the enforcement of that decision
pending Jjudicial review. That's all we're
asking.

And I stand corrected. Ms. Perry
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is correct. I mean 4221 are the underground
bays, not the gas station. I think we all know
that.

And part of the dilemma, and I
think this Board may also know this, 1is that
we've been asking for well over a year what
are the permitted use of an automobile service
center, and we've never been told. So there's
a basic unfairness to that.

But we are going to seek judicial
review of the ultimate decision, and the Court
has said you've got to get a decision from
this Board before you seek a stay from us.

MR. GREEN: Mr. Chairman?

COMMISSIONER MITTEN: Mr.
Chairman, could --

CHAIRPERSON GRIFFIS: Yes, Ms.
Mitten?

COMMISSIONER MITTEN: I'm hoping
that we can just bring this to closure and the
Board can make a decision.

I think it is a simple matter, and
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I think the simple matter 1s this: There was
a case, an appeal brought to wus of a
revocation of a Certificate of Occupancy. The
Board decided that the revocation was valid.
That case was appealed to the Court of
Appeals. The Court of Appeals upheld the
revocation. After that was decided, DCRA
moved to enforce that action.

I don't think Mr. Rosenberg
actually believes that he's going to relief
here because it's that simple. Why would we
not applaud DCRA enforcing the action that we
set in motion? So he just wants a decision so
he can go and try this again, make his case
for a stay with the court. But I think it
would be ridiculous for us to go any further
with this motion because DCRA did what
basically we told them to do, which is we
agree, revoke this. And it went to the Court
of Appeals and back. And our decision was
upheld.

So I say we just deny the motion
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for a stay and move on, and hear the case for
4225, please.

BOARD MEMBER ETHERLY: Second 1it,
Mr. Chair.

CHAIRPERSON GRIFFIS: Very well.
I have a motion wus. It's been seconded.
Discussion, deliberation, comments?

VICE CHATIRPERSON MILLER: I hate
to throw one more wrinkle in, but I'm just not
clear. Is this a stay pending the issuance of
our written decision or is this a stay pending
the Court of Appeals deciding the issue?

COMMISSIONER MITTEN: I don't
know. I think there's confusion with the
Court. The case referenced by the Court that
they're awaiting decision is 17444 -- yes, how
many fours? Three. Three fours. 17444.
That's 4225, not 4221. We're done with 4221

CHAIRPERSON GRIFFIS: Ms. Miller?

COMMISSIONER PERRY: Ms. Mitten,
if T may? The way I understand --

COMMISSIONER MITTEN: I would
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prefer that there be no more discussion on
this.

CHAIRPERSON GRIFFIS: Actually
they can't do. We've got a motion. We're in
deliberation on a motion at this point.

Others speaking to the motion?

VICE CHAIRPERSON MILLER: I think
this motion has various problems, so I think
the first one i1s jurisdictional. I find it a
little bit troubling since we said we didn't
have Jjurisdiction. How we then take up
amotion 1n the case in which we've said we
don't jurisdiction. That's number one.

And number two I don't see any
likelihood of success in this case since 1t
seems like the issue has already gone up and
come down, and it's an enforcement of our
original order.

CHAIRPERSON GRIFFIS: Right.

Others?

I tend to agree with Ms. Mitten

and Ms. Miller. There 1s some 1issue of what
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process 1s actually this stay 1s hooking
itself to, whether it's the original appeal
that went up and now it's come down or whether
it's awaiting our Jurisdictional decision.
But either way, I come down on the same side
that I don't think that this would fail for --
or I wouldn't support the motion to stay in
that I don't think it has great likelihood in
the merits.

I think also the ANC made an
excellent point, and one of the criterium of
this is that the public interest and how that
is served and indicating the fact that clearly
what this goes to 1is an enforcement of our
decision. But either way, it's an enforcement
of the zoning regulations. This seems to step
in the way of allowing for Government to
enforce the zoning regulation. I think that is
a pretty strong indication of not being in the
public interest in granting the stay at this
point.

Ms. Miller?
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VICE CHAIRPERSON MILLER: I also
want to make one other point, which we didn't
explore it but I don't see it in the papers,
and that goes to the question of irreparable
harm. I'm not convinced that they can't
operate some Dbusiness there 1n a legal
fashion. It seems like they made the argument
about irreparable harm from ceasing operation
of their business, which has been found to be
illegal as being outside the scope of the
Certificate of Occupancy.

COMMISSIONER MITTEN: Well, and to
that issue as far as I know, as far as the
information that's in the record, the
applicant or the Appellant hasn't done
anything to attempt to mitigate the
irreparable harm, which would be to apply for
a Certificate of Occupancy for a use that is
permitted in C3A. And they haven't done that,
at least we don't have evidence in the record
that they have.

CHATRPERSON GRIFFIS: Anything
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else?

Very well. We do have a motion
before us. It has been seconded. I'd ask for
all those in favor signify by saying aye.

ALL: Aye.

CHATRPERSON GRIFFIS: Opposed?
Abstaining?

Ms. Bailey, 1f you wouldn't mind?

MS. BAILEY: Mr. Chairman, the
Board denied the Appellant's motion to stay
the enforcement of the order to cease all
business operations for light repair at 4225
Connecticut Avenue, Northwest.

The motion was made by Ms. Miller,
seconded by Mr. Etherly. Mr. Griffis, Mr. Mann
and Ms. Miller support the motion. And the
vote 1f five-zero-zero.

COMMISSIONER MITTEN: Mr.
Chairman, we have to make one important change
to that, which is the address is 4221 as it
relates to the stay.

MS. BAILEY: Thank you.
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CHAIRPERSON GRIFFIS: Okay. Let's
move ahead. Very well.

Are there any other preliminary
matters?

MR. ROSENBERG: No, sir.

CHAIRPERSON GRIFFIS: Let's move
ahead then.

Turn it to you.

MR. ROSENBERG: Procedurally, we
have two witnesses and we can dispense with
any opening statement or anything and call the
witnesses.

CHAIRPERSON GRIFFIS: I think that
would be great, and you can save it for
closing.

MR. ROSENBERG: Right. And I
think we kind of know what the statements
would be.

Christopher Kuri will be our first
witness, Mr. Griffis.

CHATIRPERSON GRIFFIS: Good.

MR. ROSENBERG: Okay. And do you
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want him to just stay right here right next to
me.

CHAIRPERSON GRIFFIS: Absolutely.
Just be on the mike and we can move ahead.

MR. ROSENBERG: Chris, why don't
you for everybody's benefit give us your full
name and tell us what your business address
is?

MR. KURI: My name 1s Christopher
Kuri. And my address 1s 4225 Connecticut
Avenue, N.W., Washington, D.C.

MR. ROSENBERG: And I don't think
I've ever been accused of speaking softly.

And how long have you been at that
business address?

MR. KURI: Since July of 1994.

MR. ROSENBERG: Tell wus very
briefly a little bit about yourself. Did you
grow up 1n the Washington, D.C. area?

MR. KURI: Yes, I grew up 1in the
Washington, D.C. area and then --

CHAIRPERSON GRIFFIS: I don't think
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we need that, do we?

MR. ROSENBERG: How long have you
been in the business of service
station/automobile repair?

MR. KURI: 1It's been just over 25
years.

MR. ROSENBERG: And prior to
operating Kuri Brothers what were you doing?
What type of work were you doing?

MR. KURI: I worked at a couple
of D.C. gas stations, Montgomery County police
cars, Manhattan Porche.

MR. ROSENBERG: Are you one of the
brothers of Kuri Brothers?

MR. KURI: Yes, I am.

MR. ROSENBERG: And who 1s the
other?

MR. KURI: John Kuri.

MR. ROSENBERG: He's your brother?

MR. KURI: Yes.

MR. ROSENBERG: Tell us we see

reference as the Van Ness Auto Care. What 1is
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Van Ness Auto Care?

MR. KURTI: That's my trade name
for Kuri Brothers.

MR. ROSENBERG: Is that what you
operate it as?

MR. KURI: Yes.

MR. ROSENBERG: Now how long has
at 4225 Connecticut, how 1long has that

property been a gas station or doing minor

repalrs?

MR. KURI: Since the 1930s.

MR. ROSENBERG: What was 1t in
19307

MR. KURI: A Texaco gas station

and service station.

MR. ROSENBERG: And from then
until when did it serve as a Texaco station?

MR. KURI: I believe it stayed
until about mid to late '80s as a Texaco.

MR. ROSENBERG: And how do you
know that?

MR. KURI: Documents that I'wve
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seen.

MR. ROSENBERG: And then after it
was a Texaco station, is that when it became
Van Ness?

MR. KURI: That's correct.

MR. ROSENBERG: Is Van Ness Auto
Care affiliated as far as the gasoline part of
the business with any major gas company?

MR. KURI: No. We got rid of the
major brands to keep the price of the fuel
low.

MR. ROSENBERG: Now, let's talk
about the work that is performed at 4225. Tell
us what exists at 4225 Connecticut Avenue?

MR. KURI: We have about six to
eight gas pumps, 1little food mart for to-go
food and two mechanic -- two bays with lifts.
One bay 1s an office area and a flat bay.

MR. ROSENBERG: And what type of
work is performed in these two bays?

MR. KURI: Just light mechanical

work. Repairs, service. Just o0il changes,
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tune-ups, exhaust, Dbrakes; things of that
matter.

MR. ROSENBERG: Do you change
fluids?

MR. KURI: Yes.

MR. ROSENBERG: Do you take off
and install tires?

MR. KURI: Yes, we do.

MR. ROSENBERG: What's the
difference between what you do and what's done
at other gas stations in the neighborhood?

MR. KURI: ©Nothing at all. All the
service stations do the same work as we do.

MR. ROSENBERG: Now, for the work
you do how many suppliers of material do you
have?

MR. KURI: We have four suppliers.

MR. ROSENBERG: Yes. And who are
these suppliers?

MR. KURI: We have Pal Auto Parts,
JK Auto Parks, Car Quest and Olympic.

MR. ROSENBERG: Mr. Griffis, we
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have a few documents, and we can pass them
out. We've got a copy, I think, for everybody.

CHATIRPERSON GRIFFIS: Do we have
copies for the other participants?

MR. ROSENBERG: Yes. Absolutely.

CHATRPERSON GRIFFIS: Okay.

MR. ROSENBERG: Okay. Chris,
behind Tab 1 in these documents that we've
introduced there's a letter from Car Quest.
And you said what is Car Quest?

MR. KURI: They sell automotive
parts.

MR. ROSENBERG: And is that one of
your suppliers?

MR. KURI: Yes.

MR. ROSENBERG: Are they your
largest supplier or what's the story?

MR. KURTI: Yes. They're the
biggest supplier 1in the area that supplies
parts to all the repair facilities 1in the
area.

MR. ROSENBERG: Did you solicit
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this letter from Car Quest?

MR. KURI: No, they offered it to
me.

MR. ROSENBERG: Okay. And 1t
says, 1n part, Car Quest does sell Van Ness
and Van Ness is you?

MR. KURI: Yes.

MR. ROSENBERG: Automotive parts
for tune-ups and light mechanical.

Beginning with behind Tab 2 this
is from Olympic Auto Parts. And what does
Olympic provide to you?

MR. KURI: The same type of parts,
Jjust more of a foreign type of car.

MR. ROSENBERG: And it's a little
bit longer letter and I'm sure everybody can
read it. But what did you understand the
letter to mean as far as what they're selling
you parts for to do what kind of work?

MR. KURI: It indicates that the
parts that they sell us are all for minor

repair on all wvehicles.
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MR. ROSENBERG: It says, 1in part,
the President of Olympic Auto Parts says it's
been involved in the repair industry for 35
years. Heavy duty repairs including engine
and transmission building. Do you engine and
transmission building?

MR. KURI: No, we do not.

MR. ROSENBERG: Do you do repairs
to heavy trucks and equipment?

MR. KURI: No.

MR. ROSENBERG: Do you do body
work?

MR. KURI: No.

MR. ROSENBERG: Do you paint cars?

MR. KURI: No.

MR. ROSENBERG: If a car comes 1in
smashed up and it's got dents all over the
place, do you repair it?

MR. KURI: No, we don't.

MR. ROSENBERG: And it indicates
that you do not purchase any parts from

Olympic to do that kind of work, is that
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accurate?

MR. KURI: That's correct.

MR. ROSENBERG: Well these are two
of your four suppliers. What do you get from
the other two suppliers?

MR. KURI: The same exact stuff.

MR. ROSENBERG: Well what happens
if somebody comes 1n and they need this
heavier work?

MR. KURI: If somebody needs it as
far as engine work, we just push them to the
side and tell them to go somewhere else.

As far as 1f they needed something
heavy 1like their transmission, we change the
fluid and if there's no damage to it that that
doesn't take care of i1it, then we can do
something which is a sublet, which we'll -- we
have one of the transmission shops come with
a tow truck, pick it up, take it to their
facility, do the repair and then bring it back
and drop it off.

MR. ROSENBERG: Why do you do
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that?

MR. KURI: Because we don't do
that type of work.

MR. ROSENBERG: TIs that more of a
convenience to the customer so they don't
have to go to multiple places?

MR. KURI: For them, yes.

MR. ROSENBERG: Now, as far as the
bays goes, just so we're all clear. As far as
the bays go, distinguish the bays at 4225 from
the bays at 4221.

MR. KURI: Well, 4225 we have two
electric lifts and hydraulic lifts. Downstairs
we have maybe about eight electric lifts and
then a couple of flat bays and a —--

MR. ROSENBERG: When you say
"downstairs," that's 42217

MR. KURI: That's correct.

MR. ROSENBERG: So that's
underground?

MR. KURI: Yes.

MR. ROSENBERG: Now are you
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familiar with some of the other repair shops
that are within a block or two of yours?

MR. KURI: Yes.

MR. ROSENBERG: Behind Tab 3 we
have a picture of an Amoco station. Where 1is
this located in relation to yours?

MR. KURI: That's about two blocks
south on Connecticut Avenue.

MR. ROSENBERG: Okay. And are you
familiar with the work they do in comparison
to yours?

MR. KURI: Yes, I do.

MR. ROSENBERG: Is it the same or
different?

MR. KURI: It's exactly the same.

MR. ROSENBERG: Behind Tab 4 you
have the picture of a Shell station. Where is
that located in relationship to yours?

MR. KURI: Two blocks south on
Connecticut Avenue.

MR. ROSENBERG: And are you

familiar with the work they do?
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MR. KURI: Yes, I am.

MR. ROSENBERG: And is 1t the same
or different than what you do?

MR. KURI: It's the same.

MR. GREEN: Mr. Chairman? Mr.
Chairman?

CHAIRPERSON GRIFFIS: Yes.

MR. GREEN: I want to oppose an
objection to this litany. We're not here to
talk about a Shell gas station. We're here to
talk about 4225 and 21.

CHAIRPERSON GRIFFIS: Tend to
agree. Let's move on.

MR. ROSENBERG: All right. Behind
Tab 5.

MR. GREEN: I would ask that also
that any reference to these other gas stations
that have no relevance to the proceedings in
17444, that they be stricken from the record.

CHAIRPERSON GRIFFIS: Well, we
can't strike them because they just put them

in. But we'll use our excellent judgment and
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not take into consideration in our
deliberations for decisions anything that is
not jurisdictional for what we're discussing
here.

Let's go ahead --

MR. GREEN: I trust your judgment,
and that of the Board, Mr. Chairman.

CHAIRPERSON GRIFFIS: Thank you
for saying it on the record.

MR. ROSENBERG: Tab 5, what 1is
this, Chris?

MR. KURI: That's an application
for the business license.

MR. ROSENBERG: And does the
business a result 1in the Certificate of
Occupancy.

MR. KURI: Yes.

MR. ROSENBERG: Just so we're
clear, on page 1 we see two different types of
handwriting. The handwriting on the right that
lists your name and your brother's name and

Mr. -- 1is that your handwriting?
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MR. GREEN: Again, Mr. Chairman,
we're golng to object. First of all, this has
no relevance to the processing that's before
the Board. This 1s the Board of Zoning
Adjustments.

MR. ROSENBERG: I think I can --

CHAIRPERSON GRIFFIS: Understood.
Let's address --

MR. ROSENBERG: I can demonstrate.

CHATIRPERSON GRIFFIS: Yes,
absolutely. Go ahead.

MR. ROSENBERG: All right. I want
you to turn --

MR. GREEN: Mr. Chairman, I would
ask that counsel proffer before he goes into
any questioning and ingulry as to what he
intends to deduce from this witness as 1t
relates to this irrelevant matter.

CHATRPERSON GRIFFIS: Those are
two issues, is that correct? I mean you want
him to establish what Mr. Kuri is testifying

to, is that what you're questioning? And also
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then specifically how this license application
and license issuance goes to this appeal?

MR. GREEN: Yes.

CHAIRPERSON GRIFFIS: Okay. Why
don't we hit the license first.

MR. ROSENBERG: Mr. Griffis, the
issue seems to be, as we discussed before we
commenced, what is the work that is being done
at 4225.

CHAIRPERSON GRIFFIS: Right.

MR. ROSENBERG: And that's exactly
what this goes to, and it goes to the fact
that we have shared, we have told the Zoning
Administrator from day one that this is the
work we were doing, it's the only work we've
done. And they approved it. And their
determination that theilir certificate was
issued 1in error is wrong.

And two, the work has always been
light duty work. And this is simply saying
let's let him continue.

MR. GREEN: Mr. Chairman, the more
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proper document would be an application for a
zoning —-- you know, Certificate of Occupancy.
That application would be the more proper
document.

Also, a copy of the Certificate of
Occupancy because it designates on it what its
purposes are. Therefore, those are the proper
documents, not this one.

CHAIRPERSON GRIFFIS: Okay. You
seem to be jumping ahead to his own case, Tab
6 1s the C of O.

I see this as relevant. I think we
need to continue.

As I anticipate, Mr. Kuri, the
other motion -- or objection, rather, am I
correct 1n assuming that he's going to testify
in addition to what exactly happens on site?

MR. ROSENBERG: Yes.

CHATRPERSON GRIFFIS: Okay. Let's
move ahead.

MR. ROSENBERG: Mr. Kuri,
directing your attention to the second to last
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page of Exhibit 5 1t says underneath your
signature, the question that it says "You're
not required to answer but for information
purposes only, list all types of electronic
equipment used in repair services." And it
says "Tire balance machine, tire mounting
machine, alignment machine, car lift."

Do you use those for the types of
work you've already described you do or for
something different?

MR. KURI: The same, that type of
work.

MR. ROSENBERG: And do you have
any other electronic equipment that you use at
42257

MR. KURI: We Just have some
recycling machines.

MR. ROSENBERG: That are used for
recycling the materials?

MR. KURI: Yes.

MR. ROSENBERG: This equipment,
can this equipment be wused to do engine
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overhauls and repalir of vehicles that need
complete engine overalls, dents, et cetera?

MR. KURI: No. No.

MR. ROSENBERG: Now, let's talk
about the Certificate of Occupancy. As far as
the Certificate of Occupancy, and it's behind
Tab 6, how many times have you been involved
with the Certificate of Occupancy with the
Zoning Administrator?

MR. KURI: I believe it was twice.

MR. ROSENBERG: Why twice?

MR. KURI: Because we're having a
problem and I wanted to make sure, you know,
everything was -- you know, fine with the
business and the type of business we were
doing.

MR. ROSENBERG: What do you mean
"we were having a problem?"

MR. KURI: We were having problem
with the city, I guess. I had the lawyers
actually --

MR. ROSENBERG: You talking about
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the issues we're here on today?

MR. KURI: Yes.

MR. ROSENBERG: Okay. With whom
did vyou 1interact in connection with the
Certificate of Occupancy?

MR. KURI: Mr. Bellows.

MR. ROSENBERG: Okay. And what
did Mr. Bellows tell you?

MR. KURI: Well, he knew why I was
there and he was trying to settle the problem
that we were having by he told me that he's
going to -- you know, he knows what type of
work —-=-

MR. GREEN: Mr. Chairman, I'm
going to object again. We got some third hand
testimony.

If he wants to bring Mr. Bellows
in here, that's one that. Mr. Bellows is not
here.

CHAIRPERSON GRIFFIS: He's not
giving us testimony about what Mr. Bellows

did, but rather his interaction with Mr.
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Bellows.

Let's continue.

MR. ROSENBERG: Go ahead.
Describe your interaction with Mr. Bellows?

MR. KURI: He knew why I was going
there. And he sat down with me and actually
helped me with everything that way, that
everything would be fine with the C of O, and
so that we wouldn't have any problems, you
know. Supposedly this was going to take care
of anybody in the neighborhood complaining or,
you know, saying that we're not doing the work
that we're saying he knew exactly what we were
doing and typed it up that way for me.

MR. ROSENBERG: Did you describe
to Mr. Bellows the types of repair work that
would be done at 42257

MR. KURI: Yes.

MR. ROSENBERG: Did you tell him
what you've already testified to as far as the
work or did you tell him something different?

MR. KURI: ©No. I told him exactly
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the same.

MR. ROSENBERG: And then he typed
it up with automotive service center?

MR. KURI: That's correct.

MR. ROSENBERG: Did he tell vyou
anything to the effect of he was doing this in
error or anything of that sort?

MR. KURI: No. He made sure that
this would take care of everything. He's seen
the type —-- he's been to our repair shop. He's
seen the type of work that we do and he was
trying to get 1t all straightened out.

MR. ROSENBERG: When he was at
your repair shop and observed the work, were
you there with him?

MR. KURI: Yes.

MR. ROSENBERG: Have vyou had
interaction with the Advisory Neighborhood
Commission?

MR. KURI: Other than Ms. Perry on
four or five occasions, no.

MR. ROSENBERG: But you've
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interaction with Ms. Perry?

MR. KURI: Yes.

MR. ROSENBERG: Does she get her
car repaired at your shop?

MR. KURI: No. She takes it up to
the Amoco up the street.

MR. GREEN: Objection.

COMMISSIONER PERRY: I'm going to
object to that, because that is not accurate.

MR. GREEN: Objection.

CHAIRPERSON GRIFFIS: That's not
accurate?

COMMISSIONER PERRY: It's not.

CHATRPERSON GRIFFIS: Okay.

MR. GREEN: It's also irrelevant,
Mr. Chairman.

CHAIRPERSON GRIFFIS: I think it's
relevant.

Let's move ahead.

MR. ROSENBERG: What did Ms. Perry
tell you when she met with you?

MR. ROSENBERG: She told me that
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she was going to -- you know, close me down.
She -- it depends on which occasion you ask me
on. But she gave me different reasons on why
she was closing me down.

COMMISSIONER PERRY: I disagree.
I've got to stop, because that is not true.

CHAIRPERSON GRIFFIS: Right. I'm
not sure where we're going with this.

COMMISSIONER PERRY: That 1is not
true. And I can produce another ANC
commissioner who was with me at the time I
spoke to Mr. Kuri, and --

CHAIRPERSON GRIFFIS: Right. I
hear the objection.

MR. ROSENBERG: Have you received
any complaints from anybody in the community
other than Mr. Perry?

MR. KURI: No.

MR. ROSENBERG: Was Ms. Perry at
your site last night taking photographs?

MR. KURI: Yes. She -- I was home

actually, and I had my employee that's a
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manager from Mali, he's Muslim, and he —-- she
was trying to take pictures of inside the
office where he was.

CHATIRPERSON GRIFFIS: I don't see
what the relevance is what we're doing today.

MR. ROSENBERG: I think we're
going to see, Mr. Griffis, a little later some
pictures that were taken last night.

CHAIRPERSON GRIFFIS: All right.

MR. ROSENBERG: What we expect is
Mr. Perry was there last night taking
pictures—--

CHATRPERSON GRIFFIS: Okay.

MR. ROSENBERG: And that she's--

COMMISSIONER PERRY: I disagree.

CHAIRPERSON GRIFFIS: Well, vyou
can cross on 1it.

COMMISSIONER PERRY: I disagree.

CHATRPERSON GRIFFIS: Let's not —--

COMMISSIONER PERRY: And there's
nothing in my statement.

CHAIRPERSON GRIFFIS: All right.
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MR. ROSENBERG: Let's talk about
September 29th. Did you have interaction with
Bill Crews September 29th regarding the
Certificate of Occupancy?

MR. KURI: Yes, I had.

MR. ROSENBERG: Tell us about that
interaction with Mr. Crews?

MR. KURI: He came in around 4:15
-- between 4:00 and 4:30 and, you know, came
to my office. And I asked him who he was, and
he said he was a Zoning Administrator. And I
was actually glad to see him. That way, you
know, I could actually talk with him. I asked
him, are you the top person? And he's like,
Yes." And so I was like good. And, you know,
I wanted to talk with him to see what the
problem is, why they keep sending people out,
you know, twice a day trying to find things.

And he basically told me, well,
you just need to put some bushes in the back
of the parking lot to hide the cars and you'll

be okay. And he had a piece of paper for me
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to sign. Mentioned that he had to go to the
airport or something like that, spoke with the
lawyers for a little while, and just had me
sign and don't worry about it, and he left.

MR. ROSENBERG: Let's talk about
the Dbusiness a 1little bit more. Your
customers, have you -- this 1is located in
which zip code?

MR. KURI: 20008.

MR. ROSENBERG: Approximately how
many customers do you have in zip code 200087

MR. KURI: Over 10,000.

MR. ROSENBERG: How do you know
that?

MR. KURI: I went to my computer
and printed up the -- a mailer list.

MR. ROSENBERG: Mr. Griffis, we
have a copy of that mailer list for the Board
and for Mr. Green. We'll provide it to you
afterwards. But it lists all the customers in
just this one zip code.

CHATRPERSON GRIFFIS: Okay.
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Right. I still don't understand where that
goes for us.

MR. ROSENBERG: I will explain if
I can get some facts out.

CHATRPERSON GRIFFIS: Okay.

MR. ROSENBERG: I mean one of the
issues, I think, that this Board -- well, I'1l1l
explain. One of the issues that I think this
Board needs to weigh is the benefit to the
community of having this gas station there.

CHAIRPERSON GRIFFIS: But that
wouldn't go to any of the substance of what
we're hearing on the appeal. We may under a
special exception weigh something of that
nature.

MR. ROSENBERG: No. I think it
does. I think it does based upon, you know,
what they have said. They have said -- in my
view, 1s the only issue that's before this
Board is whether the certificate was issued in
error. Now I think the Board disagrees with

me and has said we want to know exactly what
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work is done at 4225. And --

CHAIRPERSON GRIFFIS: But a step
that 1s used as a Zoning Administrator 1in
issuing the Certificate of Occupancy, would he
sit and decide this 1is a benefit to the
community or not a benefit to the community?
Where in the regulations is that a requirement
for issuance as a Certificate of Occupancy?
Because then you could assert additionally,
along with your other assertions, that there
was an error from the Zoning Administrator
that he didn't establish how many people
locally used this or how much benefit this
was. But this seems to be a new element that's
coming forward.

MR. ROSENBERG: I'm not -
respectfully, I disagree. I think that they
have -- and part of it is, again, the fact
that their stated reason appears to be limited
to whether or not it was issued in error. And
that was what they said. We issued this in

error. They're coming in here and saying he's
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doing major repalr work. You know, that's not
issued 1in error.

Their stated reason for why they
issued 1in error was there was nothing called
an automobile service center, and that's what
they stated.

So in that regard in response to,
I think,, the Board's inquiry as to what's
being done there, I think it's important for
this Board to understand the full gamut of the
work that was done there. And the work that
was done there I think in dealing with, you
know —-- you serve customers, you know, are you
talking about many customers, few customers.
I think that relevant.

Also, I think it's extremely.

CHATRPERSON GRIFFIS: Okay.

MR. ROSENBERG: If I can make one
last point, I Dbelieve that the Advisory
Neighborhood Commission is going to testify
but this is bad. That we shouldn't have it.

it's a bad thing in the community. We
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shouldn't have 1it.

COMMISSIONER PERRY: I don't think
you should put words in the mouth of the
Advisory Neighborhood Commission.

CHATRPERSON GRIFFIS: Okay.

MR. ROSENBERG: If that's the
case, I think we, you know, have a right to
say let's not.

CHAIRPERSON GRIFFIS: No gquestion.
You'd have a right to either rebut i1t or cross
examine. But I'd rather you not preempt your
case in chief on the anticipation of what I
think on the face of what you just said, I
would find also jurisdictionally irrelevant
cross 1f there was discussion by the ANC about
how they like it or not like it.

You were starting to say that you
were going to focus on the scope of work that
happens there.

MR. ROSENBERG: Right.

CHAIRPERSON GRIFFIS: And I would

request and direct you to move back to that.
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MR. ROSENBERG: Okay.

CHAIRPERSON GRIFFIS: How's that
work there. Where they come from and how much
of that is done I don't think is germane to
us.

MR. ROSENBERG: All right. I
shall.

Mr. Kuri, let's focus on the work

that is done there.

The work, you know you've
indicated Dbefore Dbrakes, tune-ups, tire
changes, fluid changes, o0il changes. If you

can elaborate a little bit and kind of Jjust
tell us are these things that take 20 minutes,
an hour, are the cars there for multiple days.
Do you have cars in the street as a result? If
you can just tell us a little bit more about
the actual repair work?

MR. KURI: It's all just -- you
know, all the vehicles now. You're not having
that much major repairs anyway. It's all being
a more electronic types of repairs checking,
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and lights and stuff.

Everything we do 1is, you know,
pretty much done, our business is based you
dropping it off in the morning, you know,
before you get on the subway to work and it's
done by the end of the day.

If there's a car that's -- vyou
know, that there are too many cars that we
didn't get done, we'd park them downstairs in
the garage, you know, clear the lot and put
them down there.

All the repairs are just tune-ups,
brakes, exhaust, the air conditioner,
recycling the fluids 1n the <cars, the
transmission fluid. You know, Jjust basic car
needs. Tires, brakes, omission tests; things
like 1f you fail D.C. inspection, we can take
care of.

MR. ROSENBERG: I want to hand you
what's behind Tab 12. This is a sales and
invoice summary for the company, correct?

MR. KURTI: That's correct.
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MR. ROSENBERG: And I think it's
pretty —-- is this something you put together?

MR. KURI: Yes.

MR. ROSENBERG: It's pretty self-
explanatory as to most work, but down at the
bottom where you've got this summary and it
says "Number of 1invoices and average per
invoice," what does that mean?

MR. KURI: That basically tells us
the average price of each car that left the
shop, how much it relates, you know, to their
repairs.

MR. ROSENBERG: So in other words
for the 11 months of 2006 that are contained
here, you're charging the customers $311.50 on
average?

MR. KURI: That's correct.

MR. ROSENBERG: And does that mean
that you're doing kind of this 1light work
you've been talking about or something
greater?

MR. KURI: Yes. It only indicates
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lights mechanical work.

COMMISSIONER PERRY: May I ask a
question here? Okay.

MR. ROSENBERG: Now --

BOARD MEMBER ETHERLY: Mr. Chair,
Jjust very quickly, I don't want to interrupt
the flow that we're establishing here, but I
Just absolutely have to ask this question.
Because it will help me put the rest of this
context.

CHAIRPERSON GRIFFIS: Sure.

BOARD MEMBER ETHERLY: Perhaps as
you walk Mr. Kuri through the rest of the
testimony, let me just ask can you perhaps set
what the comparative would be from the
standpoint of what is heavy mechanical work?
You're probably working towards that. But as
we talk about 1light repair work, I Jjust
absolutely need to kind of have a sense for,
okay, well I get a flavor for 1light; oil
changes, tire changes, it sounds like perhaps
the average length of a vehicle's stay with
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you property could be a day, maybe two days at
most. But from the standpoint of comparison's
sake, what would you consider heavy work?
MR. KURI: Heavy work 1is things
on, like, pick-up trucks and heavier vehicles,
for one thing. And then also heavy work 1is
actual head jobs. Like if you burn a head
gasket, you know, taking the heads off the car
and having the head machine, which is milled.
Transmission overhauls, disassembling the
whole transmission and repairing it. Taking
pistons, you know, people burn out of oil or
overheat their engine, have to rebuilt the
engine. Those are heavy automotive repairs.
BOARD MEMBER ETHERLY: Yes. So in
terms of the subject property right now where
you get into the guts of the wvehicle, that
type of work is not taking place on site?
MR. KURI: At all.
BOARD MEMBER ETHERLY: Okay. No
engine refits or total reconstruction?

MR. KURI: No. No.
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BOARD MEMBER ETHERLY: Or what
have you?

MR. KURI: No.

BOARD MEMBER ETHERLY: And as far
as you've said with regard to heavy vehicle
type work, large trucks, SUVs or anything like
that, I mean -—-

MR. KURI: The only thing we do
is, you know, 1f there's somebody from out of
town that has a flat on their -- you know,
Winnebago, I guess, we'll help them with a
tire to get them out of town. But that's it.

BOARD MEMBER ETHERLY: Okay.

MR. ROSENBERG: Chris, this 1is
important. So give wus, 1if you can, other
examples of things you would not that would
qualify as heavy work, if you can?

MR. KURI: Any type of -- you
know, body work. Any major body work, you
know, anything like that, we wouldn't take
care of. You know, we basically -- you know
we're -- you know, we're doing the service.
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You know, things you get done on your car once
a year or something like that. Just keeping
it, you know, warranting, the same warranty as
the dealership would. You know, Meineke, Jiffy
Lube, Midas kind of thing.

BOARD MEMBER ETHERLY: And how are
those decisions about heavy versus light work
made? Do you have a specific policy in place
that provide guidance to your employees about
what work they would accept? Or, let's say for
example, I come on the property with what
would be considered a heavy work issue. And
it 1s determined that I need a full scale
engine rebuild or something along those lines.
Who makes the determination or who tells me
that that's not what we do here, Mr. Etherly.
I'm sorry.

MR. KURI: Right. We -- we just
actually did that with a customer had a Volvo.
And he had engine tapping noise. And before
he even took it off the tow truck, I was like,

whoa, you know I don't know if we can even --
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you know, you're wasting your time dropping it
off with me.

And, vyou know, even as far as
hiring technicians, we don't hire technicians
that even do that type of work. All my
technicians I hire are people that do minor
repair work, you know. And, you know, check
engine lights, you know.

If somebody comes in my shop, I've
been working in a transmission shop for ten
years or 20 years, I'd say I have no work for
you. I don't even hire them. I don't even,
you know, would advertise for somebody like
that.

BOARD MEMBER ETHERLY: Okay.
Thank you.

I apologize for the interruption.

MR. ROSENBERG: No, no, no.

BOARD MEMBER ETHERLY: I Jjust
wanted to get that in context. Thank you.

VICE CHATIRPERSON MILLER: I just

want to ask a quick question, which 1is
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probably 1in the record, but at the other
location, 4221, did you do the heavy repailr
work?

MR. KURI: No. We did not.

VICE CHAIRPERSON MILLER: So is it
the work that you're describing that pertains
to this locations 1t's the same as the work
that was done at the other location?

MR. KURI: Yes, we do.

MR. ROSENBERG: I just want to
follow up a little bit on what Mr. Etherly
said and then probably be done.

How do your technicians know where
to draw the line between what you're saying
they're allowed to do and making sure they
don't do anything more?

MR. KURI: They are not specialist
in that type of work, so they don't even --
you know, they can diagnose it. That's --
sometimes we can't even diagnose it. That's
even the problem. So before we tell you you

need an engine and you go somewhere else and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

350

they say oh they told me I needed an
engine,and I didn't; we Jjust tell the
customers, you know, there's something
internal in your transmission or engine and
you need to go elsewhere.

We're not -- you know, we're not
certified or -- you know, gone to schooling
for that type of work.

MR. ROSENBERG: Mr. Griffis,
that's all the questions I have for Mr. Kuri
at this time.

CHAIRPERSON GRIFFIS: Excellent.
Any follow up with Board qguestions,
clarification?

COMMISSIONER MITTEN: I do.

CHAIRPERSON GRIFFIS: Yes.

COMMISSIONER MITTEN: What was the
Certificate of Occupancy that was wvalid for
the location, Mr. Kuri, when you became -- I
don't know, do you own it or do you rent it?

MR. KURI: I -- I rent the space.

COMMISSIONER MITTEN: Okay. When
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you became the tenant there, what was the
Certificate of Occupancy for?

MR. KURI: It's been so 1long.
It's been so long, I say I don't remember.

COMMISSIONER MITTEN: Is that
something that vyou could produce for the
Board?

MR. KURI: Yes.

COMMISSIONER MITTEN: The reason
I'm asking 1s because you were describing a
long standing history for the property. 1Is it
basically a gasoline service station?

MR. KURI: That's correct.

COMMISSIONER MITTEN: Which 1is
permitted as a matter of right?

MR. KURI: Oh, yes. Yes.

COMMISSIONER MITTEN: So i'm
wondering why there was the need to change the
designation if, in fact, what you're
describing to the Board fits within the
parameters of gasoline service station?

MR. KURI: I don't know 1f I --
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you know, yes. I -- I just remembered going
there and, you know, I would still have the
gas station C of O, you know, to do the gas.
Oh, actually, when I did take that over, I
didn't have the gas station. I just had the
two repair bays. So I just -- you know, I
wanted to show that I'm not doing the gas
part. That was subleased to somebody else

COMMISSIONER MITTEN: Is that the
same address?

MR. KURI: Yes, same address. But
they just had another tenant running the gas
station.

COMMISSIONER MITTEN: Okay.

MR. KURI: And I didn't want to
have anything to do with the gas station
Certificate of Occupancy because I wasn't
doing anything with the gas. I was just doing
the automotive part.

COMMISSIONER MITTEN: So now 1is
there a single certificate of occupancy or are
there two?
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MR. ROSENBERG: You're asking just
for 4225 or a separate one for --

COMMISSIONER MITTEN: Well, what
I'm getting from Mr. Kuri's testimony 1s that
at one point 1in time for the address 4225
there were two Certificate of Occupancy.

MR. KURI: I think I might have --
I think have maybe two. I think I do.

MR. ROSENBERG: One.

MR. KURI: One? Okay.

COMMISSIONER MITTEN: I think it
would help to clarify. And also help to show
the history of what did you start with and
then to the extent that there was a departure,
there must have been something that triggered
the departure of the description of the use.

MR. KURI: You know, well actually
that was to make 1t everything that I did
admit that that would categorize what I was
doing there. You know, I knew the gas station
as far as gas station, I knew it had all the
-—- you know, types of repairs that we could do
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down there in the gas station. But I wasn't
running the gas station. So I thought, you
know, since I wasn't even running the gas
station, I needed the C of O to show what I
was actually doing on that part.

COMMISSIONER MITTEN: And I guess
the other use that was permitted as a matter
of right, which is automobile accessory, sales
including 1installations vyou felt didn't
capture what you were doing either?

MR. KURI: I -- I actually did, T
thought -- you know, I thought it did. T
mean, accessories are an old term for options.
You know, it used to be a dealership and --
the 4221. And the dealership is just like an
option where you go in your car. You choose if
you want -- you know, back then they didn't
all come with air conditioning. So 1f vyou
wanted air conditioning, they would put the
whole air condition system in for you. If you
wanted upgrade suspension or brakes or maybe

dual exhaust, they could do all that. You
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know, a sun roof or radio.

You know, so -- you know, that's
the type of work that was being done before,
you know, Jjust 1like any other dealership.
Actually, probably more because the dealership
that 1f vyou have a problem with vyour
transmission or engine, they'll actually take
it out and put in a new engine for you,
which--

COMMISSIONER MITTEN: Has it
occurred to you given all the goings on with
the two properties that you're associated with
to jJust simply apply for a Certificate of
Occupancy for a gasoline service station?

MR. KURTI: I just -- when I got
the last Certificate of Occupancy, when I went
there I thought that -- you know, 1it's not
like they didn't who-- what was going on. You
know, Mr. Bellows knew exactly what was going
on. The inspectors, you know like Ms. Rocket
and stuff, they all knew what was going on.

And they were trying to clarify all that. And
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they're the ones that old me, hey, this 1is
what we're going to give you. This will take
care of everything for you.

COMMISSIONER MITTEN: Yes, but
clearly that was wrong. I know you didn't
know it then.

MR. KURI: I mean -- yes.

COMMISSIONER MITTEN: But you know
a lot more now. So what I'm asking you given
everything you know now --

MR. KURI: Right.

COMMISSIONER MITTEN: -— why
haven't you applied for a different kind of
Certificate of Occupancy?

MR. KURI: Because I don't -- I
didn't think that the one that I have 1s a bad
one. You know, I Jjust -- you know, I see
what's going on legally, which I really don't
see too much of because I'm working so much,
but you know I know there is a legal issue to
it. But, you know, I just don't -- you know,

I guess I didn't see anything that needed to
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be done yet, you know.

COMMISSIONER MITTEN: Okay. Okay.
Well, if we could get the history, the
Certificate of Occupancy history in the record
since you've Dbeen associated with the
property.

MR. ROSENBERG: We can provide
that, Ms. Mitten. I do believe that the
history is going to show that there was some
ownership changes to the property.

COMMISSIONER MITTEN: That's fine.
I just wanted to see what the use history is.

MR. ROSENBERG: Parking. Right.

COMMISSIONER MITTEN: Thank you.

CHAIRPERSON GRIFFIS: In terms of
the Certificate of Occupancy in 2002 what was
the reason for you going down and getting a
new Certificate of Occupancy at that point?
Because you were operating under a current
Certificate of Occupancy.

MR. KURI: I just wanted because
we —-- we were having -- I was having problems
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with the ANC. They're just coming -- you
know, she --

CHAIRPERSON GRIFFIS: Right.

MR. KURI: There was a complete --
that's all from that. And I -- you know, I
wanted to go down there and just make sure
everything was fine. You know, I don't want
to -- you know, I'm a mechanic. You know, I
can be a mechanic in D.C., Maryland --

CHAIRPERSON GRIFFIS: Right. I
understand.

MR. KURI: It's just I wanted --
you know, I went in and said give me what you
want to give me.

CHATRPERSON GRIFFIS: Okay.

BOARD MEMBER ETHERLY: Mr. Chair,
if I could follow up very quickly on a couple
of the earlier questions. I just want to kind
of put a pin a few things.

With respect to if you could, Mr.
Kuri, are you able to estimate the number of

vehicles that you may have on site at any one
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time? Feel free for it to be a very broad
approximately. I was Jjust trying to get a
sense for the capacity of --

MR. KURTI: Any -- anywhere from
like maybe three or four to maybe -- I don't
know, maybe 15, 20 maybe.

BOARD MEMBER ETHERLY: And are you
able to -- also, again, this will be probably
be a wvery rough guess. But based on vyour
experience, do you have a sense for what the
average length of stay 1s for a particular
vehicle's stay?

MR. KURT: We -- we try to do
everything the same day.

BOARD MEMBER ETHERLY: Okay.

MR. KURI: You know, that's how we
get so much business is that, you know, we do
Just like the dealers do, but we get you in
and out in one day.

BOARD MEMBER ETHERLY: Okay.

MR. KURI: I mean, I've Dbeen

trained by dealers and, you know, so —-—
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BOARD MEMBER ETHERLY: Okay. With
respect to vyour work force, you probably
mentioned this during your direct testimony
but I just want to make sure I'm clear on
this, what are the number of personnel,
mechanics or employees, that you currently
have at the 4225 site?

BOARD MEMBER ETHERLY: Well,
currently 1it's gone down because of what
happened.

BOARD MEMBER ETHERLY: Okay.

MR. KURI: And also the numbers T
was giving you was because of what happened.
But we have about 12 employees.

BOARD MEMBER ETHERLY: And what
would you say your normal compliment of
employees would be?

MR. KURI: Closer to 18.

BOARD MEMBER ETHERLY: Closer to
1872

MR. KURI: Yes.

BOARD MEMBER ETHERLY: Okay. And
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out of that number what is --

COMMISSIONER MITTEN: I'm sorry to
interrupt you.

BOARD MEMBER ETHERLY: Sure.

COMMISSIONER MITTEN: But I Jjust
want to be clear that we're talking about
4225.

BOARD MEMBER ETHERLY: Correct.

COMMISSIONER MITTEN: And not 4221
and 4225.

BOARD MEMBER ETHERLY: Correct.
Just that one site.

COMMISSIONER MITTEN: Are those
the right answers still?

MR. KURI: Well, vyes. Well, I
didn't want to lose any more employees, so I
Jjust have them with me and they -- you know,
I'm paying them as we go until we see what
happens downstairs.

BOARD MEMBER ETHERLY: Okay.
Okay. So that's all with respect to 4225,

those numbers?
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MR. KURI: Yes.

BOARD MEMBER ETHERLY: Okay. Of
those numbers how many are technicians that
actually do vehicular work? Of the, say, 12
that you have now or the 18 that you might
have on a normal time?

MR. KURI: Right. At least ten.

BOARD MEMBER ETHERLY: And as you
indicated, vyou typically do not hire as a
matter of course employees that are certified
in some of the more larger complicated scale
work. Okay. I think I'm clear on that.

Last question, Jjust again coming
back to you probably have no ability
necessarily to prevent who comes onto your
property with a particular vehicular need.
You've indicated that at times and as recently
as yesterday, you had a vehicle come onto the
property that had a more extensive problem
that what you would normally deal with. Do
you have a posted policy or are there clear
instructions in writing for your employees
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about the type of work that they should take,
or 1s simply understood by virtue of your
business practice that there's just certain
projects that we're just not equipped to deal
with?

MR. KURI: No, I -- I -- we have
meetings almost every month and we go over
what's being done, you know, what's cars are
here, what's going on. And, you know, they
know exactly by what I tell them as to, you
know, what type of work. I mean, even when I
hire them I tell them this is the type of work
that we have. This 1s the type of work that we
do. And, you know, that's how it's handled.
Just, you now, through meetings.

BOARD MEMBER ETHERLY: Okay.
Final question. With respect to the actual
facilities that vyou have on hand at the
property, let's kind of -- I just want to be
sure I'm clear about the service bays. Are
your service bays what would be considered

kind of traditional or standard bays? And by
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that I'm Just dealing with my layperson
experience with bays, which fortunately have
been very slim and none.

MR. KURI: Yes.

BOARD MEMBER ETHERLY: But could
you describe what is a service bay? What does
that entail?

MR. KURI: Well, the service bays
that we have, you have some that are just flat
bays that look no different than your garage.
You know, just a flat bay with nothing on it.

BOARD MEMBER ETHERLY: So there's
no lift capacity for the car to be lifted up?

MR. KURI: That's correct.

BOARD MEMBER ETHERLY: And the
person to get under it or --

MR. KURI: That's correct. And
other lifts are just —-- we have new lifts that
lift the car up. And we replaced only lifts
that were in the same spots is the old lifts
that were probably 30, 40 years old. Whenever

one of those went bad, we replaced it -- that
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same one. But whatever was in a flat bay was
always stayed a flat bay and whatever had a
1lift, you know --

BOARD MEMBER ETHERLY: So how many
lifts would you say are on the property?

MR. KURI: Which one? Which
property?

BOARD MEMBER ETHERLY: 4225. Yes.
All 4225.

MR. KURI: Yes. Two.

BOARD MEMBER ETHERLY: Two. Okay.
And in terms of just flat bays, how many of
those on 42257

MR. KURI: One.

BOARD MEMBER ETHERLY: Just one?

MR. KURI: Yes.

BOARD MEMBER ETHERLY: Okay. And
any other type of heavy lifting equipment?
What I'm perhaps sneaking around to 1s 1is
there anything in those bays that allows you
to do heavy or large scale work?

MR. KURI: No.
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BOARD MEMBER ETHERLY: Any large
heavy duty crane?

MR. KURI: No.

BOARD MEMBER ETHERLY: Anything
that allows you to 1lift an engine block up and
hang 1t while vyou have one of your non-
certified guys take a look at it?

MR. KURI: No.

BOARD MEMBER ETHERLY: Because he
happens to know engines very well?

MR. KURI: No. We don't -- we
don't get into that.

BOARD MEMBER ETHERLY: Okay.

MR. KURI: I mean, we Jjust
completely stay away from that.

BOARD MEMBER ETHERLY: Okay.
Excellent. Thank you very much.

And let me just be sure I'm clear
on the piece that you got into with Ms. Mitten
with respect to the gas operation. You
currently have gas operations on the property?

MR. KURI: Yes. I took over, I
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think, in 2003 or 2004.

BOARD MEMBER ETHERLY: Okay.

MR. KURI: The person that was
renting that left and I just took that over.

BOARD MEMBER ETHERLY: Okay. And
how many -- actually, I don't need to get into
that.

That concludes my questions, Mr.
Chair. Thank you.

CHAIRPERSON GRIFFIS: Thank you.

MR. ROSENBERG: Mr. Griffis, if T
can follow up on just two things?

This issue about what the
employees know as far as what they can and
cannot do. Are you also there most of the day
yourself?

MR. KURI: Yes. Yes.

MR. ROSENBERG: I mean, how many
hours a day a day are you there or days a
week?

MR. KURI: I'm there most of the

time and almost 60 hours a week. I had a spin
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operation, so I as out for a while. But they
-—- you know, I have -- you know they know. I
have my managers and they know how to handle
the business.

MR. ROSENBERG: And then just to
clear it up because I know there were times
when we're putting the two properties
together. When you said the vehicles outside
were 3 to 15, were you saying that's limited
to 4225 or is that both properties?

MR. KURI: Basically limited to
the 4225.

MR. ROSENBERG: Okay.

MR. KURI: Yes.

MR. ROSENBERG: All right.

CHAIRPERSON GRIFFIS: Thank you.

Ms. Miller?

VICE CHAIRPERSON MILLER: Mr.
Kuri, do you do engine overalls at 42257

MR. KURI: No.

VICE CHATRPERSON MILLER: No?

MR. KURI: No.
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VICE CHAIRPERSON MILLER: Did you
do engine overhauls at 42217

MR. KURI: ©No, I didn't.

VICE CHATIRPERSON MILLER: Do you
do air conditioning, heating?

MR. KURI: T actually can tell you
I've never done in my life, even when I worked
at other establishments, I never did that type
of work.

VICE CHAIRPERSON MILLER: Okay.
Air conditioning heating repairs?

MR. KURI: Yes.

VICE CHATIRPERSON MILLER: Both?

MR. KURI: Yes.

VICE CHAIRPERSON MILLER: Body
work?

MR. KURI: ©No. At 4225.

VICE CHAIRPERSON MILLER: No at
42257

MR. KURT: Well, I didn't
understand the question.

VICE CHAIRPERSON MILLER: Body
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work?

MR. KURI: No.

VICE CHAIRPERSON MILLER: At 4225
you don't do body work or at both?

MR. KURI: No. I do not do body
work at all.

VICE CHAIRPERSON MILLER: And
never did?

MR. KURI: Yes.

VICE CHAIRPERSON MILLER: Okay.
Electrical repairs?

MR. KURI: Yes.

VICE CHAIRPERSON MILLER: I guess
I'm assuming your answer would be definitely
4225 and then if you want to clarify it you
did it at 4221, you'll let me know? I just
want to go through a little checklist.

MR. KURI: Okay.

VICE CHAIRPERSON MILLER:
Transmission repairs?

MR. KURI: no.

VICE CHAIRPERSON MILLER: Okay.
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Alignment?

MR. KURI: At the 4221 we did. At
the 4225 we don't because the machine 1is
actually downstairs.

VICE CHAIRPERSON MILLER: Okay.
And you say you did brakes?

MR. KURI: Yes.

VICE CHAIRPERSON MILLER: At both.
And exhaust?

MR. KURI: Yes.

VICE CHAIRPERSON MILLER: Okay. T
know vyou've submitted pictures of other
service stations that Mr. Green objected to.
But I'm curious if you're aware of what their
Certificate of Occupancy is for?

MR. KURI: T believe it's gasoline
service station.

VICE CHAIRPERSON MILLER: And —--

MR. KURI: I'm just saying one of
their managers came down and worked for me
before all this happened. And --

CHATRPERSON GRIFFIS: Well, are
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any of those Certificate of Occupancies in Tab
14 attendant to the photographs that were
submitted?

MR. KURI: He told me -- you know,
he didn't understand what was going on because
he was 1like, you know, that we do the same
work, you know, there as you're doing here and
why are you having such a problem.

CHAIRPERSON GRIFFIS: Yes.

VICE CHAIRPERSON MILLER: Well,
can you clarify for me the situation with you
said you did have a CFO for a gas station.

MR. KURI: Yes.

VICE CHAIRPERSON MILLER: Has that
been superseded by the other CFO or is it
still--

CHAIRPERSON GRIFFIS: Wait. Let's
be clear. I don't think they said. He doesn't
know what the last Certificate of Occupancy
stated, 1s that correct? That's why Ms.
Mitten wanted into the record.

VICE CHAIRPERSON MILLER: Oh,
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okay.

CHATRPERSON GRIFFIS: There was an
operation of the gas station which, by a
separate operator which he has taken over some
years ago.

MR. KURI: Yes.

VICE CHAIRPERSON MILLER: Okay.
So you don't know that there was a Certificate
of Occupancy for that use? You're surmising
that there was, is that it?

MR. KURI: At the gas station?

VICE CHAIRPERSON MILLER: Yes.

CHAIRPERSON GRIFFIS: I kind of
don't want to say. Correct me 1f your
testimony is not correct. However, I
understand the testimony to be, yes, there was
a previous Certificate of Occupancy for the
use of functions that were going on. In his
understanding he did not operate the gas pumps
at one time.

MR. ROSENBERG: Correct.

CHATRPERSON GRIFFIS: And then
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took them over. And then in 2002 or some time
before that went down to DCRA to get a
reissuance of a Certificate of Occupancy to
clarify his functions on the site of 4225, 1is
that correct?

MR. KURI: That's correct.

CHATRPERSON GRIFFIS: Okay.

MR. ROSENBERG: Mr. Griffis, in
response to your question, the 1last three
pages behind Tab 14 are Certificate of
Occupancy for 5001 Connecticut Avenue and --

CHAIRPERSON GRIFFIS: It says
"auto repair."

MR. ROSENBERG: Right. That is the
Amoco station?

CHAIRPERSON GRIFFIS: Yes.

MR. ROSENBERG: That's the Amoco
station we showed you the picture of.

CHAIRPERSON GRIFFIS: Okay. So
Ms. Miller, that goes to your question of--

MR. GREEN: Again, Mr. Chairman,
excuse me. I didn't hear that. You said the
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Amoco down the street, is that correct?

CHAIRPERSON GRIFFIS: Ms. Miller
asked if there was attendant to the
photographs that were submitted, whether Mr.
Kuri wunderstood what their Certificate of
Occupancy was or stated.

MR. GREEN: Right.

CHAIRPERSON GRIFFIS: And so I
asked him if any of these submitted related to
those, which one of them does. B173494 goes to
the Amoco station. What relevance that is, I
don't know, but Ms. Miller was asking about
it.

MR. GREEN: I mean, I don't think
it has any relevance either, Mr. Chairman. I
agree with you and I don't think it ought to
be there. And I would object strenuously.

VICE CHAIRPERSON MILLER: Because
you don't see the relevance?

MR. GREEN: I don't see the
relevance in having the Amoco and the -- I

mean, I don't know. Where we going with this?
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VICE CHAIRPERSON MILLER: Well T

guess I mean for me that I asked because --

MR. GREEN: Well, I'm not -- no,
no. I'm not challenging vyour view on
relevancy. I'm Jjust saying that i1f he

submitted it to you, that it is irrelevant and
it should not be a part of the record.

VICE CHAIRPERSON MILLER: It
doesn't seem irrelevant to me.

CHAIRPERSON GRIFFIS: All right. I
think we all know everyone's position at this
point.

Any other clarifications,
questions? Any other questions of the board?

MR. ROSENBERG: If I can just very
briefly, Mr. Griffis, follow up to Ms.
Miller's questions.

CHAIRPERSON GRIFFIS: Yes.

MR. ROSENBERG: Chris, when vyou
said you do air conditioning and heat repairs,
can you elaborate and tell us what you mean by

that as far as what type of repairs you do or
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what you don't do?

MR. KURI: Yes. It's just monthly
like, vyou know, 1f your car needs an air
conditioning recharge or something like that.
You know, Jjust putting the Freon into the
vehicle.

And then heating it's more 1like
cooling flushes and antifreeze flushes.

MR. ROSENBERG: And when you said
you did in response to Ms. Miller electrical
repairs, can you elaborate on that and give us
examples of what you meant?

MR. KURI: Well, that's a broad,
of course, what type of electrical repairs.
But it can be, you know, light bulbs. It can
be fuses i1f someone has a radio that's gone
out. You know -- you know, light electrical
repairs. Not 1like putting a whole wiring
harness in a car.

MR. ROSENBERG: So when you said
you do electrical repairs, you were talking

about the changing light bulbs?
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MR. KURI: Yes.

MR. ROSENBERG: Things of that
sort?

COMMISSIONER MITTEN: Okay. I'm
Jjust going to jump in here. To tell you where
I'm coming from, I was basically reading from
the Court of Appeals decision with respect to
the other property. And so my basic question
is I was hearing Mr. Kuri saying that the
activities are the same, I thought, as what
was done at the other property. And if they're
the same, then why aren't they covered by the
Court of Appeals decision?

MR. ROSENBERG: Well, the Court of
Appeals decision addressed one property. I
cannot tell you what evidence was before the
Zoning Administrator a couple of years ago on
that, what this Board, what was before the
Court of Appeals.

Regardless, I mean on this
property this type of work hasn't -- you know,
in our position does not constitute major
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repairs.

VICE CHAIRPERSON MILLER: I hear
what you're saying. But I mean it's a legal
question, but it seems to me the Court of
Appeals upheld the BZA's finding that it did.

MR. ROSENBERG: Yes, but I can't
tell you what the BZA or the Zoning
Administrator knew and didn't know. It very
well may be that they thought electrical
repalrs were completely redoing the entire
electrical system of the car. He Jjust said
electrical repairs and changing light bulbs.

COMMISSIONER MITTEN: Okay. Thank
you.

CHAIRPERSON GRIFFIS: Good. Let me
see 1f I can confuse things a little more. We
have, obviously, to look to our zoning
regulations which may have Dbecome very
familiar to you, Mr. Kuri, but may not have.

I'm going to read you the
definition of repair garage, because I want

you to tell me what one of the operable words
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means 1n your understanding. And garage
repair: "A building or the structure or part
of a building or structure with facilities for
the repair of motor vehicles including body
and fender repair, painting, rebuilding,
reconditioning, upholstering, equipping or
other motor vehicle maintenance repairs."

Can you tell me what rebuilding
and reconditioning means?

MR. KURI: That's like if you get
an axil or you can take an axle apart, rebuild
it and put it back together or -- you know --

CHATRPERSON GRIFFIS: Okay.

MR. KURI: -—- engine -- you know
taking like alternators, taking that off and
rebuilding it and putting it back on.

CHAIRPERSON GRIFFIS: Okay. That

makes sense to me.

MR. KURI: It's more back
together.

CHAIRPERSON GRIFFIS: And tell me
what it doesn't mean. Because you indicated
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in your testimony today that i1f someone blew
a head or a gasket, I know nothing about cars,
that would that be a rebuilding of an engine
in your definition?

MR. KURI: No. Well, no,
rebuilding of an engine is -- maybe a little
bit more in depth than changing the pistons
and stuff.

CHAIRPERSON GRIFFIS: I see.
Okay. So in many instances it will --

MR. KURI: Well, the head gasket,
I mean that is major work.

CHAIRPERSON GRIFFIS: I see.
Okay.

MR. KURI: A head gasket, that's--
you know, it is part of taking apart the top
part of the engine.

CHATIRPERSON GRIFFIS: Okay. But
you're saying, if I understand you correctly,
you're saying that's different than rebuilding
or your understanding of what that means here

as an axle that may need rebuilding?
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MR. KURI: Right.

CHATRPERSON GRIFFIS: Okay.

MR. KURI: Well, I'm just -- when
you're rebuilding a part --

CHAIRPERSON GRIFFIS: Right.

MR. KURI: -- it's actually taking
-- you know, rebuilding the part.

CHATIRPERSON GRIFFIS: I see.

MR. KURI: You know, when -- read
it to me again, let me hear what it says. I'm
says.

CHAIRPERSON GRIFFIS: No. It's
facilities for the repair of motor vehciles
including body and fender repair, painting,
rebuilding, reconditioning, upholstering,
equipping or other motor vehicle maintenance
or repair.

MR. KURI: Yes.

CHAIRPERSON GRIFFIS: So the ones
I have trouble understanding is rebuilding and
reconditioning.

MR. KURI: Well, reconditioning is
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like a recondition. I think they're talking
about the parts themselves as 1f you're --

CHATRPERSON GRIFFIS: Okay.

MR. KURI: -- like an alternator
warehouse and vyou're going to rebuild the
alternators.

CHATRPERSON GRIFFIS: Okay.

MR. KURI: Yes, that's what a
recondition part is, 1s rebuilding an existing
part off the car.

MR. ROSENBERG: And so we're
clear, do vyou do this rebuilding and
reconditioning work?

MR. KURI: No.

CHAIRPERSON GRIFFIS: Interesting.
Okay. Good. I don't have anything else.

Any other Board questions? Very
well.

Cross? Yes.

MR. GREEN: May I7?

CHAIRPERSON GRIFFIS: Sure.

MR. GREEN: Okay. Thank you.
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How you doing, Mr. Kuri.

MR. KURI: Okay, sir.

MR. GREEN: I'll just have a few
questions. I'm not going to take too much
time.

In your discussion with the Board
you indicated that you got parts from Olympic
Auto Parts, is that not right?

MR. KURI: Yes.

MR. GREEN: And at the Olympic
Auto Parts you got tune-up parts like spark
plugs, wire sets and ignition items, right?

MR. KURI: Yes, sir.

MR. GREEN: Brake parts; pad
shoes, brake welders and calipers, is that not
right?

MR. KURI: That's correct.

MR. GREEN: Cooling systems; water
pumps, fan belts, thermostats and hoses?

CHAIRPERSON GRIFFIS: We got it
all in front of us. What's the question?

MR. GREEN: I really want him to
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answer.

CHAIRPERSON GRIFFIS: I know, but
I don't him rereading all of his --

MR. GREEN: All right. Okay.

CHAIRPERSON GRIFFIS: Time 1is of
the essence.

MR. GREEN: Yes, sir.

MR. GREEN: It's Tab 2 1in the
submission today.

MR. GREEN: All right. Tab 2.

MR. KURI: Yes, sir.

MR. GREEN: It encompasses all of
the materials that you've got from Olympic
Auto Parts, 1s that right, sir?

MR. KURI: Yes.

MR. GREEN: All right. For 4225,
is that not right?

MR. KURI: That's -- that's
correct.

MR. GREEN: And you've indicated
at 4225 that you do the same thing there that

you do for 4221, or did at 4221, 1is that
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right, sir?

MR. KURI: Now we —-- well, yes.

MR. GREEN: Now the Chairman was
kind enough to read the definitions and he was
talking about reconditioning upholstery and
equipment. But isn't it also a fact, sir, that
it says "other motor vehicle maintenance or
repair" in that definition?

MR. ROSENBERG: You're asking him
whether --

MR. GREEN: You indicated that you
were familiar with what garage repalr
constituted in your testimony. You said you
understood what it was, what's involved.

MR. KURI: 1In automotive repair.

MR. GREEN: No, 1n garage repair.
Repair garage. You know what a repair garage,
is that not right?

MR. KURI: I'm referring to it as
an automotive service center. We're servicing
cars.

MR. GREEN: Well, okay. What I'm
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trying to get you to state to us is that you
know the difference between a repailr garage
and gasoline service station?

MR. KURI: I believe they're the
same.

MR. GREEN: Okay. Now I notice in
all of this information it refers to Van Ness
Auto Care and also Kuri Brothers,
Incorporated. What are you, sir?

MR. KURI: My corporation name 1is
Kuri Brothers, Inc. and we're trading as Van
Ness Auto Center.

MR. GREEN: Oh, I see. So you're
incorporated where, sir?

MR. KURI: In Washington, D.C.

MR. GREEN: In Washington, D.C.?
All right.

One moment, Mr. Chairman.

MR. Chairman, I don't have any
other questions.

CHAIRPERSON GRIFFIS: Okay. Ms.
Perry?
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COMMISSIONER PERRY: Hi, Mr. Kuri?

MR. KURI: Hello.

COMMISSIONER PERRY: How many --
who owns this service station site? Because
I noticed in your application you wrote change
of ownership when you requested the C of O.

MR. KURI: The landlord.

COMMISSIONER PERRY: And who 1is
the landlord?

MR. KURI: Ku Yuen.

COMMISSIONER PERRY: And isn't Ku
Yuen also an officer of your corporation?

MR. KURI: No.

COMMISSIONER PERRY: I have here
an exhibit provided by Mr. Jamari and you
supplied the Board in one of his -- 1in the
brief in this case under Tab 4. And I believe
it's also in your latest submission. It has
-— 1t's this master business license. It's
also in the handouts you passed out today. It
says: "Name of Applicant Kuri Brothers." And

then it has partnership or incorporating
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information and it's showing Ku Yuen as the
Secretary/Treasury. Is that not accurate?

MR. ROSENBERG: I would just
object for the reasons that were raised
earlier. I mean, I don't think this goes to
the 1ssues of relevance that we are here
before the Board.

CHAIRPERSON GRIFFIS: Yes.

COMMISSIONER PERRY: Because 1it's
their exhibit.

CHATRPERSON GRIFFIS: Well, I know
it's their exhibit, but it doesn't really go
to the --

COMMISSIONER PERRY: So Ku Yuen
owns the property?

MR. ROSENBERG: The same
objection.

COMMISSIONER PERRY: Okay. I'm
Just asking. You raised that he leases, and
I'm raising -- I'm asking who owns it.

MR. ROSENBERG: Same objection,

Mr. Griffis.
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CHAIRPERSON GRIFFIS: Understand.

COMMISSIONER PERRY: Okay. You
mentioned that on the site of this piece of
property that in addition to the two service
bays in this 1list, there's one flat bay. Is
there not also a car wash bay at the property?

MR. KURI: No.

COMMISSIONER PERRY: Or what was a
car wash bay?

MR. KURI: No.

COMMISSIONER PERRY: Then what is
the--

MR. KURI: Not as long as 1I've
been there.

COMMISSIONER PERRY: So, okay.

What other uses take place at this
site, and is the food mart also leased to
somebody, or is that run by you or Ku Yuen?

MR. KURI: No, no. That's —-- 1
run it all.

COMMISSIONER PERRY: You run the

food mart?
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MR. KURI: Yes.

COMMISSIONER PERRY: Do you have a
Certificate of Occupancy for that?

MR. ROSENBERG: Objection.

COMMISSIONER PERRY: Okay.

CHAIRPERSON GRIFFIS: What's the
objection?

MR. ROSENBERG: Again, I think, T
don't see any relevance.

CHAIRPERSON GRIFFIS: Irrelevance.
Well, what are you --

COMMISSIONER PERRY: I think I'm
trying to ascertain how many businesses are on
this one site.

MR. ROSENBERG: Oh.

COMMISSIONER PERRY: And how many
principal businesses can be on the site
without a BZA decision. Isn't that also —--

CHAIRPERSON GRIFFIS: I didn't see
that as a relevant issue.

COMMISSIONER PERRY: Okay.

CHATRPERSON GRIFFIS: But, all
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right. Let's continue.

COMMISSIONER PERRY: Is there also
not a car sales business then as auto sales on
this property at 42257

MR. KURI: No.

COMMISSIONER PERRY: No?

MR. KURI: No. I have a gentleman
that sells cars, but I don't know if his
business 1s located there.

COMMISSIONER PERRY: Okay.

MR. KURI: So if you're asking me
a question of somebody else's business and I
don't know what 1t is.

COMMISSIONER PERRY: So then
there's no car sales from 42257

MR. KURI: Well, there are no
signs that say Van Ness Auto Sales, there's —--
I don't have any --

COMMISSIONER PERRY: Okay.

MR. KURI: You're asking me for,
you know, information for somebody else.

COMMISSIONER PERRY: Okay. I have
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here a letter addressed "New customer." And
it's signed "Sincerely Chris Kuri and the
staff at Van Ness Auto." And I'd like to read
this and tell me if this is something that you
put out.

"We, the management, at Van Ness
Auto Care 1invite you to use our automobile
service center. We assure you our services
will be satisfactory and our ©personnel
courtesy.

Our highly qualified technicians
service each car in our 21 bay facility. Our
state-of-the-art equipment provides us with
the essential tools for servicing your car's
needs throughout the years.

Van Ness Auto Care services
manufacturer's recommendations for extended
warranties with quality workmanship that
allows for same day service," blah, blah,
blah. "Sincerely, Chris Kuri and the staff at
Van Ness Auto Care under 4225 Connecticut
Avenue."
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Is this one of your "Dear New
Customer" letters that you were talking about
with the 10,000 piece mailer?

MR. KURI: That was Just an
advertisement that we had.

COMMISSIONER PERRY: Okay. You
mentioned this 10,000 person list. Is that
people who had their cars services at the
station?

MR. ROSENBERG: I'm going to
object again. Relevance.

CHAIRPERSON GRIFFIS: Right. We
found it not relevant.

COMMISSIONER PERRY: Okay.

CHAIRPERSON GRIFFIS: So I don't
want to get into a lot of cross on 1it.

COMMISSIONER PERRY: Okay. Just
for clarification and Mr. Demara's submission
to the Board prior to his leaving the firm, he
submitted under Exhibit 2 a Certificate of
Occupancy to Kuri Brothers, dated February

17th of 2000 for 4225 Connecticut Avenue as
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motor vehicle fueling. Do you remember that
Certificate of Occupancy?

MR. KURI: Excuse me. I didn't
hear what you said.

COMMISSIONER PERRY: A Certificate
of Occupancy issued to Kuri Brothers,
Incorporated, dated February 17, 2000. It was
submitted to the BZA by Mr. Demara 1in this
case 1744, as Exhibit 2. It say CFO 186535
for motor vehicle fueling. And the address
shown 1s 4235 Connecticut Avenue. Do you
remember this?

MR. KURI: I don't -—- well now, I
do, now that you mentioned it to me.

CHAIRPERSON GRIFFIS: What exhibit
number is that in the case?

COMMISSIONER PERRY: I don't have
it by exhibit number. I can give it to you if
you want to see 1it. This 1s one of Mr.
Demara's submissions in this case.

This was -- because he refers to

the April 26, 2006 hearing. It says "This
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Board postponed the hearing until September
19th. So this was 1n between April and
September.

CHAIRPERSON GRIFFIS: Okay. Keep
going.

COMMISSIONER PERRY: Isn't it
true, Mr. Kuri, that you did not seek a -- you
did not seek a certification as an automobile
service center just for the office portion of
4225 until after the revocation and after the
BZA case?

MR. KURI: I can't recall. I know
I -—- I went down there to -- every time I went
down there was Jjust to straighten out this
matter. Okay.

COMMISSIONER PERRY: And isn't it
true that 1in seeking after the service bay
case was decided by first Judge Lennox Douglas
against you and then the BZA, that's when you
sought to get a Certificate of Occupancy as an
automobile service center for 42257

MR. ROSENBERG: Objection. I
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think he just answered that.

COMMISSIONER PERRY: Okay. If
possible, since a lot has been made about BP
Amoco station, I would like to enter -- and
I'd have to get it and put it into the record,
the fact that they were a service repair shop
prior to the enactment of the zoning
regulations. There's documentation to that
effect in our ANC files.

CHAIRPERSON GRIFFIS: That vyou
submit it in this case?

COMMISSIONER PERRY: I would like
to submit it since much has been made about
it.

CHATRPERSON GRIFFIS: Oh, I see.

COMMISSIONER PERRY: But I don't
have it here with me tonight because I wasn't
expecting it.

CHAIRPERSON GRIFFIS: Sure. Sure.
Okay. We'll -- great. You indicated it was
originally what?

COMMISSIONER PERRY: It was --
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before the enactment of the zoning regs it was
an automobile repalr garage. It has not
changed or expanded or —-- and that was before
the regulations. So that particular site was

grandfathered 1in, and I can produce the

documentation.

CHAIRPERSON GRIFFIS: Okay.
Anything else? Any other clarification
questions.

Any redirect? Yes, Ms. Miller?

VICE CHAIRPERSON MILLER: For Mr.
Rosenberg I have a couple.

I just want to see 1f I understood
you correctly, 1It's your position that this
board isn't bound by the Court of Appeals
decision with respect to 4225 even 1f the
activities were the same as 4221 because 1in
that case, perhaps, the attorney representing
Kuri Brothers didn't put in evidence that may
be putting in in this case?

MR. ROSENBERG: I think in a

nutshell you're correct, Ms. Miller. I think
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that the Court of Appeals decision addressed
4221, not 4225. And I cannot sit here before
you and say that the record was as clear as I
think we're making it today as to the work was
actually done at that location. And I think
we have made it clear that the work that 1is
done at 4225 1s extremely limited and falls
within the guidelines of an automotive service
center and not heavy repairs.

Further, I think there is --

VICE CHAIRPERSON MILLER: Okay.
Let me --

MR. ROSENBERG: So to answer your
question is yes.

VICE CHAIRPERSON MILLER: That's
my next question. With respect to automobile
service center, 1s that what you're saying,
that isn't in our regulations, correct?

MR. ROSENBERG: No. No. And T
think you will hear -- we have said many times
and I don't think there was really much

disagreement that the Zoning Administrator has
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the authority to issue Certificate of
Occupancy for designations that were not
specifically listed in the regs. And you're
going to hear some very brief testimony from
Ms. Hicks on that issue.

VICE CHAIRPERSON MILLER: Okay.
And just for clarification, I understand your
position to be that this location is not a
repalr garage, correct?

MR. ROSENBERG: That's absolutely
correct?

VICE CHAIRPERSON MILLER: Would
you argue that it's a gasoline service station
or not, or only that it belongs in this other
category that the ZA created?

MR. ROSENBERG: It is —-- there's a
category called automobile accessory sales.
And I think you've heard testimony as to what
this little code means to have covers. And I
think at a minimum we do that.

I think we may do a little more

than what is an automobile accessory sales,
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but we do not do what 1s a repair garage. We
do what a Jiffy Lube does. We do what Meineke
does. We do what Midas does.

VICE CHAIRPERSON MILLER: Excuse
me. What are you referring to automobile
accessory sales?

MR. ROSENBERG: 721.3 paragraph
(c) I'm told.

COMMISSIONER MITTEN: It's uses
permitted as a matter of right in C-2.

VICE CHAIRPERSON MILLER: Thank
you. Got it.

COMMISSIONER MITTEN: Okay.

MR. ROSENBERG: And I think, Ms.
Miller, I mean I --

VICE CHAIRPERSON MILLER: That
doesn't cover repairs, does 1it?

MR. ROSENBERG: Well, I'm going to
briefly go over that with Ms. Hicks. I mean,
I know we're jumping a little bit into legal
issues.

VICE CHAIRPERSON MILLER: Okay.
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Sorry.

MR. ROSENBERG: I mean Ms. Hicks
can give some guidance to us on that issue.

CHAIRPERSON GRIFFIS: Anything
else?

You're intending to call Ms.
Hicks, i1s that correct?

MR. ROSENBERG: Yes. Five
minutes.

CHAIRPERSON GRIFFIS: Okay.
Unless there's any other cross, let's move
ahead into that. I thought you were finished,
but let's do.

MR. ROSENBERG: Okay. Thanks.

Ms. Hicks, why don't you come up
here.

Mr. Griffis, behind Tab 13 is Ms.
Hicks' résumé. I think it's a little easier

if we dispense with some of that.

And I'd just ask you -- and it's
got -- Ms. Hicks, 1it's got your employment
history and your education of your
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bachelor's--

CHAIRPERSON GRIFFIS: Are you
proffering her as an expert witness?

MR. ROSENBERG: And your master's.

CHAIRPERSON GRIFFIS: Otherwise we
don't need to look at this.

MR. ROSENBERG: Right. Well, I'm
trying to save us some time, Mr. Griffis, 1is
what I'm doing. I mean I would —-- ordinarily
I would just ask her to tell us what she does.
Maybe I should answer your question as yes.

CHATRPERSON GRIFFIS: Okay.

MR. GREEN: Mr. Chairman?

CHAIRPERSON GRIFFIS: Yes.

MR. GREEN: If he's going to have
her certified as an expert by this body, we
certainly are entitled to voir dire.

CHAIRPERSON GRIFFIS: Yes. I
hadn't heard the answer yet. Did you want to
do that?

MR. ROSENBERG: Yes. I guess 1

should answer your question as yes.
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CHAIRPERSON GRIFFIS: Oh, okay.
Question of the Board?

COMMISSIONER MITTEN: Well, in
what subjects? Could you be specific?

MR. ROSENBERG: On the fact that
the Board has issued Certificates of Occupancy
for use designations --

CHAIRPERSON GRIFFIS: What would
she be an expert in?

COMMISSIONER MITTEN: Yes, what
you proffering her?

MR. ROSENBERG: Because she's done
it herself. She was the Acting Zoning
Administrator for five years and she did it.

COMMISSIONER MITTEN: What subject
matter are you proffering her as an expert in?

MR. ROSENBERG: The application of
the regulations to the work that 1s done at
Kuri Brothers.

COMMISSIONER MITTEN: SO  very
narrowly.

MR. ROSENBERG: She can take --
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that -- I mean what she's going to testify to

is the application of the regulations to the

work that is done. The fact that --

do this.

an expert,

zoning?

COMMISSIONER MITTEN: Wait. Don't

Okay. When you proffer someone as

they're expert in something.
MR. ROSENBERG: Right.
COMMISSIONER MITTEN: So —-
MR. ROSENBERG: Zoning.

COMMISSIONER MITTEN: Just broadly

MR. ROSENBERG: Sure.

CHATRPERSON GRIFFIS: Just the

zoning regulations.

questions,

(202) 234-4433

COMMISSIONER MITTEN: Okay.
CHATIRPERSON GRIFFIS: Any
follow up, clarifications?

Mr. Green, do you have questions?
MR. GREEN: Ms. Hicks?

MS. HICKS: Yes.

MR. GREEN: How do you do today?

MS. HICKS: Just fine. How are
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you?

MR. GREEN: Good. It's a long day.

MS. HICKS: Yes.

For the record my name 1is Gladys
Hicks, H-I-C-K-S 1s how you spell the last
name.

MR. GREEN: Ma'am, you indicated
on your résumé and also through counsel that
you at one time were the Zoning Administrator
for the Department of Consumer and Regulatory
Affairs, is that not right?

MS. HICKS: I was the Acting
Zoning Administrator.

MR. GREEN: Oh, acting. Okay.

MS. HICKS: Yes. For five years.

MR. GREEN: Oh, I see. Five
years? And how many decisions did you render
during that time frame?

MS. HICKS: During that time
frame, thousands.

MR. GREEN: Thousands?

MS. HICKS: It would total
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thousands, yes.

MR. GREEN: But you said thousands
of decisions?

MS. HICKS: Yes.

MR. GREEN: And how many of these
decisions went before the Board of Zoning
Adjustments.

MR. ROSENBERG: Objection.

MR. GREEN: Well, it certainly is.
You said this lady 1s an expert 1in all of
these things. I mean, you've opened the door,
counselor, allow me to go this far.

CHAIRPERSON GRIFFIS: No. Not to
question how many rules were appealed by her
as an Acting Zoning Administrator. I don't
see any relevance.

MR. GREEN: Well, yes it 1s, Mr.
Chairman. Because I wanted to ask her as a
follow up question how many of her decisions
were overturned by the Board of Zoning
Adjustment.

MR. ROSENBERG: Same objection.
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CHAIRPERSON GRIFFIS: It's the
same question, but I don't see the purpose of
it today in terms of establishing the expert
status.

Any other gquestions?

MR. GREEN: No. I don't have any
other questions. But I do believe that she
should have the ones that I've posed. She's
an expert.

CHAIRPERSON GRIFFIS: Okay.
Opinions? I don't think I agree with vyou.
The simple basis of establishing an expert
would mean that they would have enough
knowledge in order to make assertions beyond
that of just statement of fact. The relevancy
of how many or how many were actually
appealed, or for that matter or failed an
appeal I think goes well beyond the test for
establishing expert witnesses.

But I'll take your notion under
guidance as 1t 1s 1in my purview as the
Chairman to establish expert witnesses, grant
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you a little bit of leeway in terms of asking
questions. But I don't see, unless there's
any other questions from the Board at this
time, any --

COMMISSIONER MITTEN: Mr.
Chairman?

CHAIRPERSON GRIFFIS: Yes.

COMMISSIONER MITTEN: I just
wanted to suggest that vyour direction 1is
correct. And i1f Mr. Green wanted to spend any
time in his case presentation to have someone
give testimony about the quality or the
reliability of Ms. Hicks' testimony, that's
one thing. But her status as an expert to me
is a different matter. Whether she's
qualified 1s one thing, and then how
reliability her testimony 1is 1s something
else.

CHAIRPERSON GRIFFIS: Agree.

Anything else, Ms. Perry?
Questions?

COMMISSIONER PERRY: I think that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

410

I will wait until cross.

CHATRPERSON GRIFFIS: Okay. Good.

VICE CHATIRPERSON MILLER: I just
want to make just a minor point. Mr. Mitten,
she has a good point. And so it also sounds
like that we would leave the record open if by
any chance, you know, Ms. Hicks testifies and
then Mr. Green has all this evidence that
offer her decisions were overruled. I think
that would go to the weight that we would give
to her testimony.

CHAIRPERSON GRIFFIS: Good. In a
hypothetical situation I wanted to talk to you
about that.

VICE CHAIRPERSON MILLER:
Hypothetically.

CHAIRPERSON GRIFFIS: However, 1
don't have any indication that we need to or
required to keep the record open based on
establishing Ms. Hicks' past roles and
decisions which have no jurisdiction before us
in this appeal.
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I think we move ahead. Ms. Hicks
will not open herself to cross examination as
a witness, which is certainly more pertinent
and relevant, but we will then take that
testimony and that cross in our deliberation
decision.

Enough has been said on this. T
think there's no difficulty in establishing
Ms. Hicks as an expert. And I may be mistaken,
but I think we've established her before in
other cases. So let's move ahead.

MR. ROSENBERG: Ms. Hicks, once
again I think it's Exhibit 14, 1s this a
résumé showing your work history and vyour
education?

MS. HICKS: Yes.

MR. ROSENBERG: And very briefly
as far as what you presently do, is your work
focused in any area of zoning.

CHAIRPERSON GRIFFIS: Actually, I
don't think, we don't even need 1it. She

doesn't need to establish orally in the
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record. Her whole entire résumé is here.

MR. ROSENBERG: Okay.

CHATRPERSON GRIFFIS: So we'll get
to it. Let's get to the substance of what she
needs to testify to.

MR. ROSENBERG: All right. Ms.
Hicks, you have 1in front of you the zoning
regs, right?

MS. HICKS: Yes.

MR. ROSENBERG: Okay. We're
actually Just talking about the automobile
accessory sales. Can you explain to us from
your experience as Actin Zoning Administrator
in the other position you held what that
allows you to do?

MS. HICKS: Under Section 721.3
subparagraph (c) it allows automobile
accessory sales including installations.

Also 1f vyou look wunder Section
721.4 it indicates that allowed as a matter of
right, you have other service, a retail use
similar to that permitted in subsection 721.2
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and 721.3 1including assemblage and repair
clearly incidental to the conduct of a
permitted service or retail establishment on
the premises shall be permitted in a CZ2A
District as a matter of right.

This also carries over to the C3A
zone.

MR. ROSENBERG: Now 1f vyou're
doing heavy duty repair, what 1s the
regulation that applies for that?

MS. HICKS: If you're doing heavy
duty auto repair work, you have to locate in
a CM1, CM2, CM3 or M zone which are
commercial-like manufacturing =zones 1in the
District. And those types of work would
include, based on my experience with the
Zoning Administrator's Office, transmission
repalir, body work, painting of cars, motor
installation and so forth.

MR. ROSENBERG: And in this
Certificate of Occupancy, I mean you've seen

it. 1Is that in this manufacturing district?
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Is that a CM1?

MS. HICKS: No. This would be a
use that is conducive to the C3A commercial
zone, which would be under Section 721.4 an
auto care center where you purchase and have
items 1installed.

MR. ROSENBERG: Now, 1s there
anything in between those two or is that where
the discretion of the Zoning Administrator
lies?

MS. HICKS: That's under the
discretion of the Zoning Administrator. If he
cannot find what is permitted as a matter of
right under subsection 721.2 and 721.3 he has
a right to look under Section 721.4 and pick
out a designation which clearly is close --
resembles closely to the use that will be
conducted and issued on the Certificate of
Occupancy as other service or retail use
similar to that ©permitted in the C2A
commercial zone.

MR. ROSENBERG: Now have you heard
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of this automotive service center designation?

MS. HICKS: I have heard of 1t
before, vyes.

MR. ROSENBERG: And you sat here,
and so we don't need to repeat 1it, but you
heard what Mr. Kuri testified as to the work
he does. Is that, from your experience as
Acting Zoning Administrator and your other
zoning experience, does that constitute light
repairs or is that the heavy repair that we're
talking about in the CM1/CM2 zones?

MS. HICKS: The type of work that
he's doing constitutes 1light repair work,
which would be done under an auto care center.
And those items would be purchased and have
installed, say for instance, windshield wipers
maybe tires and have those installed, oil
filters, air filters, headlights, rear lights,
alignment work, batteries and so forth.

MR. ROSENBERG: When you were
Acting Zoning Administrator did you issue
Certificates of Occupancy for uses not
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designated in the code?

MS. HICKS: Yes. Under the broad
heading of retail and service establishments
that are many uses which are not designated
and under Section 721.4 the Board -- well, the
Zoning Commission gave a little bit leeway for
those uses that are similar, that have similar
categories under retail and service
establishments to be designated by the Zoning
Administrator.

MR. ROSENBERG: And why did that
come about?

MS. HICKS: Well, we have -- 1in
today's time, we have uses that were not about
during May 12th, 1958 when the zoning
regulations went into effect. Like cell phone
sales and service use, computer use and
service use. So as long as it falls under the
general heading of retail and service
classifications, those uses are permitted
under section 721.4.

MR. ROSENBERG: There's been some -
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- I know Ms. Miller had a question about the
Amoco at 5001 Connecticut, and that CFO says
service station repair and reinspection. Is
that a designated use?

MS. HICKS: Could you repeat that
question.

MR. ROSENBERG: Service station
repalr and reinspection?

MS. HICKS: It depends upon when
the service station and what zone it's located
in. If it's a C2A zone, if it was there prior
to a certain date and establish use and 1it's
permitted to continue.

MR. ROSENBERG: Okay. You have
heard Mr. Kuri's testimony and based upon your
experience, does that constitute operations of
an automobile service center as the
Certificate of Occupancy states?

MS. HICKS: Yes, it does.

MR. ROSENBERG: DCRA also contends
that the Certificate of Occupancy was issued

in error. Do you have a response to that?
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MS. HICKS: In my opinion the
Certificate of Occupancy was not 1issued in
error.

MR. ROSENBERG: Okay. And why do
you say that?

MS. HICKS: Because there was some
leeway to put this category of uses under
Section 721.4, which carries over to the C3A
zone as a permitted use.

MR. ROSENBERG: Mr. Griffis,
that's all I have for Ms. Hicks.

Thanks.

CHAIRPERSON GRIFFIS: Questions
from the Board? Ms. Mitten?

COMMISSIONER MITTEN: I have a
question.

Ms. Hicks there's a provision in
the zoning ordinance, I'm sure you're familiar
with it, it's Section 3203.8(a) and it says
that, among other things, subsection (a) says,
and this would be the use on the Certificate

of Occupancy, 1t says "The use shall be
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designated on the Certificate of Occupancy in
terms of a use classification that 1is
established by this title."”

So 1s there a place 1n the
ordinance where automobile service center 1is
a use classification established by Title II?

MS. HICKS: ©No, there is not. But
Section 721.4 gives you some leeway.
Everything cannot be listed. All uses cannot
be listed, otherwise you get into large volume
and then you would have to continuously update
sections of the zoning regulations. So
Section 721.4 gives you some leeway, gives the
Zoning Administrator some leeway in
determining whether the lists that preceded it
are similar.

COMMISSIONER MITTEN: I understand
your point about 721.4 giving the Zoning
Administrator leeway as it relates to the use
and whether it's permitted in the zone. But
where is it in the ordinance, because I read

something pretty explicit? Where does it say
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that a different use classification than 1is
established by Title II can be put on the
Certificate of Occupancy? It's a different
question.

MS. HICKS: Interpretatively, that
would sill be Section 721.4. 1In the C2A zone
if the use is not listed, you do have leeway
of coming up with a use that's similar to
those that are listed as permitted.

COMMISSIONER MITTEN: Okay. I
guess we'll just have --

MS. HICKS: That's the way the
zone —-- prior Zoning Administrators have
interpreted the zoning regulations.

COMMISSIONER MITTEN: I know. T
guess what I'm saying —--

MS. HICKS: And if 1t's something
that is not similar, then it becomes a matter
for the Board of Zoning Adjustment. It
becomes a use variance.

COMMISSIONER MITTEN: Okay. I

understand the past practice and I guess we'll
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Jjust disagree about whether or not there 1is
any leeway granted in 3203.8(a) as it relates

to the use classifications that can be put on

a CFO.

That's all I have.

MR. ROSENBERG: If I can follow up
on Ms. Mitten's. Can you give us some

examples of where that's occurred where the
classifications listed on the CFO are
different?

MS. HICKS: If you -- years ago
all Certificate of Occupancy records were on
either microfiche or paper records. In
thumbing through some of those records over
the past 17 years that I was at the Zoning
Administrator's Office, you're allowed to have
laundry as a matter of right. There's no
designation for laundry pick up, but you will
find Certificates of Occupancy for laundry
pick up.

I have seen Certificates of

Occupancy issued for a Chinese laundry. That
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designation is not in the zoning regulations.
And there are many more that I can eventually
come up with, but those are just a few.

CHAIRPERSON GRIFFIS: You meant
for a C District?

MS. HICKS: Commercial District.

CHAIRPERSON GRIFFIS: C1 District?

MS. HICKS: Yes. Cl and C2
District.

CHATRPERSON GRIFFIS: Okay.

MS. HICKS: And also C3

CHAIRPERSON GRIFFIS: Ms. Miller?

MS. HICKS: Ms. Hicks, with
respect to 721.4 if that's the Dbasis for
authorizing the Certificate of Occupancy in
this case, it says "Other service or retail
use similar to that permitted in 721.2 and
721.3." So then I assume that 1t needs to be
similar to one of the categories that's
identified in the regulations? And is there
one that's appropriate in this case?

MS. HICKS: I think the closest
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category would be Section 721.3 paragraph (c)
automobile accessory sales including
installations.

VICE CHATIRPERSON MILLER: So for
instance if this was similar to a gas station,
like an accessory use, but that's not listed
in any of these categories, right?

MS. HICKS: Well, 1f you have a
gas station, you can have repair work as a
matter of right as an accessory use 1f you
have an established repair garage -- an
established gasoline service station, you may
have as an accessory use repalr work, 1light
repair work. You cannot do heavy auto repair
work.

VICE CHATIRPERSON MILLER: So why
wouldn't that Dbe the more appropriate
category? Or which would be the more
appropriate category in this case then?

MS. HICKS: Well, in my opinion
the most appropriate category would be auto

repair center. This would maybe bring into
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mind something like Sears. Sears has retail
sales of clothing and housewares. And the one
that I'm familiar with is one at Landover. I
don't think there's another Sears 1in the
District of Columbia. I think the last one
was on Alabama Avenue, which has been torn
down. But they had a separate service which --
which would take care of cars. In my opinion,
that would considered an automotive care
center.

VICE CHAIRPERSON MILLER: I don't
know if this is what you just answered, but I
don't really know what an automobile accessory
sales establishment is. Maybe it's defined in

the regs. I don't know. Do you know?

MS. HICKS: In my opinion
automobile accessory sales including
installation would include -- say for instance

if I have a car, I would take my care into
Kuri Brothers if I need an o0il change. I have
to purchase the o0il filter and the oil. So

you're getting the accessories and you're also
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getting the installation work done. You're
paying for both of those items.

VICE CHAIRPERSON MILLER: Okay.
Then I think this is my last question.

Are you saying that Kuri Brothers
falls into 721.3(c) or that it's similar to
721.3(c)?

MS. HICKS: I think it falls into
the category of other service or retail use
similar to those permitted wunder Section
721.3(c) .

VICE CHAIRPERSON MILLER: Thank
you.

CHAIRPERSON GRIFFIS: Any other
questions? Cross?

MR. GREEN: Thank you, Mr.
Chairman.

Ms. Hicks, vyou talked about an
auto care and you also talked about an auto
service center. Can you tell me where in the
regulations it is listed?

MS. HICKS: There's no listing in
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the D.C. =zoning regulations for auto care
center or auto center.

MR. GREEN: Were you 1nvolved 1in
the issuance of a Certificate of Occupancy to
the Kuri Brothers?

MS. HICKS: Not to my knowledge.

MR. GREEN: Did anyone seek your
advice as to the issuance of a Certificate of
Occupancy to Kuri Brothers, Incorporates at
the DCRA when you worked there?

MS. HICKS: Could you give me a

specific date of any 1issued Certificate of

Occupancy?

MR. GREEN : One moment, Mr.
Chairman.

MR. ROSENBERG: She left in 1999.

MS. HICKS: And then also I had
multiple Jobs at one point. So I need a

specific date.
MR. GREEN: She also came back as
a consultant, too, that's why we're looking.
Allow me a couple of seconds.
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All right. In the year 19987

MR. ROSENBERG: That's not a
question.

MR. GREEN: Did she advise anyone
regarding the issuance of a Certificate of
Occupancy to Kuri Brothers, Incorporated in
19982 Anyone in the Zoning office?

MS. HICKS: No. Not to my memory,
no.

MR. GREEN: Okay. As the Acting
Zoning Administrator you said you were there
for five years. I take 1t you're familiar with
the definitions of a repalir garage and a
gasoline service station, 1s that not right?

MS. HICKS: Yes.

MR. GREEN: Based on your
experience and as the Acting Zoning
Administrator would the acquisition of tune-up
parts fall under a gasoline service station or
a repair garage-? If somebody were to get
tune-up parts and installed the tune-up parts

into a vehicle, would that fall under your
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definition as you understand it of a repair
garage or a gasoline service station?

MS. HICKS: I'm not familiar of
the tune-up processes. I cannot answer that
qguestion. I don't know whether it needs spark
plugs --

MR. GREEN: Yes, spark plugs, wire
set ignition items, things of that sort.

MS. HICKS: I'm still not familiar
with the process of automobile repair to
answer that question.

MR. GREEN: With regard to brake
parts; brake pads, shoes, brake rotors,
calibers, all those things that you understand
as a person who drives as well as your
experience as a former Acting Zoning
Administrator where would that fall?

MS. HICKS: It could fall under an
auto care center or 1t could also be done
under a gas service station which has repair
work as an accessory use.

MR. GREEN: Timing parts, you know
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timing belts, timing chains; that serpentine
thing that runs 1in your engine around the
water pump, what would that fall under? Would
that be a repair garage problem or would that
be a gasoline service station problem?

MS. HICKS: I don't know because
I'm not familiar with that type of mechanics
of a car.

MR. GREEN: How about suspension
parts? You know, ball joints, control arms,
shock absorbers, tire rods, things of that
sort what category would that fall under based
on your experience, again, as a driver and as
a former Acting Zoning Administrator? Would
that be repair garage or would that be a
gasoline service station?

MS. HICKS: I think it could fall
under an auto care center. Also the work
could be done by a gas service station which
has auto repair.

MR. GREEN: Well, you  just

indicated that auto care center is not one of
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the categories under the definitions, is that
not right?

MS. HICKS: That's correct.

MR. GREEN: How about exhaust
systems, what category does that fall under,
again based on your experience as a former
Zoning Administrator and also as a seasoned
driver of automobiles?

MS. HICKS: That could be done
under an auto care center.

MR. ROSENBERG: One moment, Mr.
Chairman.

Ms. Hicks, during the course of
your discussion and our conversation you
talked about auto repair as an accessory, 1is
that not right?

MS. HICKS: You can have auto
repalr as a principal use or you can have 1t
as an accessory use. It just depends upon the
type of operation.

MR. GREEN: Under what

circumstances would it become an accessory?
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MS. HICKS: If you have a gas
service station and you have bays, you could
apply for a gas service station and have the
auto repair work as an accessory use.

MR. GREEN: Ma'am, isn't it a fact
that accessory 1s considered a subordinate
utilization?

MS. HICKS: Yes, it is.

MR. GREEN: And that's under
722.3, 1s that not right?

MS. HICKS: Let me look at 722.3.

MR. GREEN: Is it also a fact that
742 .3 would place an accessory use in a C3
zoned area, 1is that also correct?

MS. HICKS: You're allowed
accessory uses in —- if I'm understanding your
question right, you can have principal uses
and you can have also accessory uses in a C2
and a C3 zone that are incidental or
subordinate to the principal use.

MR. GREEN: So 1in other words

you're telling us that the matters that you've
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Jjust described and we've had our conservation
about, the tune-up parts and the Dbrakes
systems and the suspension and so forth, that
that's accessory —--

MS. HICKS: No.

MR. GREEN: -- and incidental and
subordinate, is that what you're telling us?

MS. HICKS: No, that's not what
I'm saying. No.

MR. GREEN: Well, what is it?

MS. HICKS: 1It's a principal use.
The auto care center is a principal use.

MR. GREEN: Auto care center.

MS. HICKS: Yes, principal use.

MR. GREEN: Again, the annotated
you have indicated to us i1s not a part of the
zoning regulations or definitions.

CHAIRPERSON GRIFFIS: Right. She
Just told us that.

MR. GREEN: All right. I don't
have any other questions, Mr. Chairman. Thank

you very much.
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CHATIRPERSON GRIFFIS: Thank you.

Ms. Perry?

COMMISSIONER PERRY: A couple of
qguick ones.

Ms. Hicks, you did an affidavit
for Judge Gerald Fisher's Superior Court case,
are you familiar with that?

MS. HICKS: Is that the October
affidavit?

COMMISSIONER PERRY: Yes.

MS. HICKS: Yes.

COMMISSIONER PERRY: In 1t vyou
said that vyou wundertake contract zoning
reviews for Bellow Bellow and Associates, 1is
that accurate?

MS. HICKS: Yes.

COMMISSIONER PERRY: So you have
an assoclation with Mr. Bellow?

MS. HICKS: Yes.

COMMISSIONER PERRY: Okay. I want
to call your attention in the Board's -- it's
in what we gave the Board. This big fat one
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back in April. It was 1in Appeal 00001 of the
Administrative Determination of Lennox Simon.
And it's an appeal that was filed. It states
"On August 12th, 1998 Certificate of Occupancy
B00181657 was issued to Kuri Brothers at 4221
Connecticut Avenue." Were you there in 1998
when this Certificate of Occupancy was issued

MS. HICKS: What's the date again
on the Certificate of Occupancy?

COMMISSIONER PERRY: It says
August 1998.

I turned it off by accident. I'm
Sorry.

MS. HICKS: Yes, I was the Acting
Zoning Administrator at that time.

COMMISSIONER PERRY: So you
allowed the designation of automobile service
center back in 19987

MS. HICKS: Yes.

COMMISSIONER PERRY: Are you aware
that the ALJ who heard the case stated that

the term automobile service center is neither
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used nor defined in the zoning regs and that
the ALJ for this case found that an automobile
service center --

COMMISSIONER MITTEN: You turned
your mike off again.

COMMISSIONER PERRY: You're right.

As a repailr garage?

MR. ROSENBERG: Objection. I think
we're really covering ground already covered.

COMMISSIONER PERRY: Well, I think
Ms. Hicks said that she -- you know, this 1is
a designation that she caused to be created
during her tenure.

CHATRPERSON GRIFFIS: No. But the
question goes, if I understand it correctly,
is are you aware of ALJ decision that is in
disagreement with your establishment of that
as a —- labeled on a Certificate of Occupancy.

MS. HICKS: No, I'm not.

CHATRPERSON GRIFFIS: Okay.

COMMISSIONER PERRY: Ms. Hicks, do

you also remember correspondence from ANC 3-F
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when we were there and a meeting that took
place with myself and several other
Commissioners asking you to enforce the zoning
regulations --

CHATIRPERSON GRIFFIS: Mention
where her testimony went in order to crossed
on 1it.

COMMISSIONER PERRY: Okay. Okay.
Are you aware of a memorandum then -- if she's
give me a minute so I can find it again.
Prepared by Melanie Saunders at DCRA?

CHAIRPERSON GRIFFIS: Who is that?

COMMISSIONER PERRY: I've got to
find 1it. Here 1t 1is. She was from the
Enforcement Division of DCRA.

CHAIRPERSON GRIFFIS: And vyou're
asking her -- what's the question?

COMMISSIONER PERRY: It was the
Government's memorandum of law concerning
automobile repair garages in a C3A zone. Are
you aware of that memorandum or discussion?

MR. ROSENBERG: Can we get a copy
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of what she's talking about?

COMMISSIONER PERRY: I just didn't
know this was coming up. I didn't know Ms.
Hicks was testifying, so it's my only copy.

CHAIRPERSON GRIFFIS: What year
was that done?

MR. ROSENBERG: It looks to me --

COMMISSIONER PERRY: It was done
during the Ku Yuen days. Well, he's got my
copy.

CHAIRPERSON GRIFFIS: Are you
talking --

COMMISSIONER PERRY: Well, if
he'll give me back my copy, I'll tell you.

MR. ROSENBERG: It appears to be
an undated certificate -- it appears to be an
undated submission in a hearing 1involving
other parties.

COMMISSIONER PERRY: Excuse me.
Can I have it back.

MR. ROSENBERG: In a hearing

before the Office of Adjudication. I mean,
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this appears to be somebody legal argument--

COMMISSIONER PERRY: Can I have
it? Can I have 1it?

CHAIRPERSON GRIFFIS: Give 1t to
Ms. Perry.

MR. ROSENBERG: That's all it
appears to be.

CHATRPERSON GRIFFIS: Tell us what
it 1is.

COMMISSIONER PERRY: This was part
of the Government's legal argument regarding
4225 Connecticut Avenue 1n the matter of DCRA
versus Ku Yuen in Van Ness in 4225 Connecticut
Avenue. And it was submitted in the case that
was decided by Judge Quander.

CHAIRPERSON GRIFFIS: What vyear
was 1t?

COMMISSIONER PERRY: The date was
6/5/92. And the designation was 920AD1683E.

CHAIRPERSON GRIFFIS: So your
question was then --

COMMISSIONER PERRY: And the
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ruling was 1in here.

CHAIRPERSON GRIFFIS: The ruling,
but not that sheet?

COMMISSIONER PERRY: No. I didn't
say that. I don't know if I put the sheet in--

CHAIRPERSON GRIFFIS: But vyour
question to Ms. Hicks 1s she aware of that
1992 --

COMMISSIONER PERRY: Yes. Are you
aware of that?

MS. HICKS: ©No, I'm not. At that

time Mr. Joe Batner was the Zoning
Administrator.
COMMISSIONER PERRY: Okay. In

there is a discussion of whether --

MR. ROSENBERG: I'm going to
object. It's an argument made by the
Government in another case. I mean, it's not
binding on anything --

COMMISSIONER PERRY: No. But Ms.
Hicks testified and I'd like to cross examine

her on the sections of the zoning code that
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she just talked about.

MR. ROSENBERG: But you didn't do
that.

CHAIRPERSON GRIFFIS: But that
doesn't mean going into the MOU.

COMMISSIONER PERRY: Okay.

MR. ROSENBERG: She didn't do that
by asking another question. She didn't need
to refer to some legal argument made 14 years
ago.

CHAIRPERSON GRIFFIS: We're all
set.

COMMISSIONER PERRY: Okay. You
mentioned 11 DCMR 741.1, I believe, that any
use permitted in a C2 District under Section
721 shall be permitted in a C3 District as a
matter of right. Did you not state that?

MS. HICKS: The section that I --
I'm looking at is Section 721.3, Section 721.4
which pertain to the C2 =zone. And it's
permitted in the C3A zone.

COMMISSIONER PERRY: Okay. And
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Section 721 repair garages are not included in
any of the lists of uses permitted as a matter
of right in the C2, are they?

MS. HICKS: (No audible response).

COMMISSIONER PERRY: And isn't it
true that the only related uses permitted are
auto, laundry --

MR. ROSENBERG: Objection. She
hasn't responded that first question.

COMMISSIONER PERRY: Okay.

CHAIRPERSON GRIFFIS: Indeed.

MS. HICKS: Okay. Auto repair
garages are not listed as permitted as a
matter of right.

COMMISSIONER PERRY: Okay. But it
does allow, if I'm not mistaken, automobile
laundries with reservoir space and automobiles
accessory sales including installations, you
did say that?

MR. ROSENBERG: Objection.

MS. HICKS: I didn't testify about
automobile laundries.
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COMMISSIONER PERRY: Okay.

MS. HICKS: I testified about
automobile accessory sales including
installation.

COMMISSIONER PERRY: Okay. But

721.3(c) and (d) also automobile laundry? It
doesn't matter.

Additional uses permitted is -- T
guess what I'm having a hard time with is how
auto repair or an auto service center 1is a
subordinate use to pumping of gasoline at a
gasoline service station or accessories and
how you could make that translation since Mr.
-— did you hear Mr. Kuri admit today that he
does not have automobile sales at 42252 So
I'm not sure how we equate it with automobile
sales and the installation of parts,
accessories to —-- subordinate to automobile
sales?

MR. ROSENBERG: I'm just going to
object. She's combining about three different,

some are related subjects in that question.
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CHAIRPERSON GRIFFIS: Can you come
up with a precise question for Ms. Hicks?

COMMISSIONER PERRY: No.

CHATRPERSON GRIFFIS: Okay. Well,
perhaps for your presentation.

COMMISSIONER PERRY: Let me stop.

CHAIRPERSON GRIFFIS: Okay.
Excellent. Thank you very much, Ms. Perry.

Is there any other questions from
the Board?

Any redirect of Ms. Hicks?

MR. ROSENBERG: No, sir.

CHATRPERSON GRIFFIS: Excellent.

Any other witnesses?

MR. ROSENBERG: No, sir.

CHAIRPERSON GRIFFIS: Very well.
Let's move ahead then.

Are you prepared?

MR. GREEN: Semper paratus, Mr.
Chairman. The Government is always prepared.

CHAIRPERSON GRIFFIS: Indeed.

Let me assess two things. One, how
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long do you need for a presentation of your
case?

MR. GREEN: Well, I've got two
witnesses and I don't intend to take more than
a half of an hour with them. But I can't speak
to the cross examine.

CHAIRPERSON GRIFFIS: Yes, I
understand that. I'm not asking you to.

Okay. Let's just take 3 minutes
Just to stretch our legs and we'll be back
again and do your case.

MR. GREEN: Thank you, Mr.
Chairman.

(Whereupon, at  5:45 p.m. the

hearing moved into the evening session.)

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701

445

(202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

446

E-V-E-N-I-N-G S-E-S-S-I-0-N
6:01 p.m.

CHAIRPERSON GRIFFIS: Very well.
Let's resume.

MR. GREEN: Mr. Chairman, I call
as my first witness Mr. Crews.

Thank you, Mr. Chairman.

First of all, with regard to -- I
think it was Appellant's Exhibit 2, which was
this Wednesday, October 25, 2006 letter from
Olympic Auto Parts. We stipulate to the
content therein and the facts as 1t relates to
this particular document, we have no objection
to this.

All right.

Mr. Crews, you've had an
opportunity to read this letter that's been
referred to as Exhibit 2, is that correct?

MR. CREWS: Yes. Yes.

MR. GREEN: And what does it
indicate to you, sir?

MR. CREWS: Well, it indicates to
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me that these are the types of auto repair
that the Appellant 1s admitting to having
occurred at 4225 Connecticut Avenue, N.W that
they did tune-ups, that they did brake jobs
including replacing brake pad shoes, rotors
and calipers. That they replaced water pumps,
fan belts, thermostats and hoses. That they
replaced mufflers, tailpipe and catalatic
converters. That they replaced tie rods, ball
joints, control arms and shock absorbers. That
they replaced timing belts and tensioners. And
again I'm not here as an expert on auto
repair, but I will tell vyou that if vyour
timing belt goes, your car does not and I --
from personal experience.

They're also replacing hydraulic
parts on Dbrakes and wheel cylinders, that
they're replacing starters, alternators,
oxygen sensors and other switches and do wheel
bearing and seals. And I think that if--
since this is what they've testified, it's

what they're doing at 4225, I don't think the
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facts are in dispute anymore. That we would
agree that this 1s exactly the type of
activity that 1s outside the scope of the
allowable uses in the C3A without a special
exception.

MR. GREEN: So 1n other words
you're telling us then that it falls within
the definition of what? Either a gas service
station or a garage -- a repalir garage? Which
does it fall under, sir?

MR. CREWS: In my opinion it falls
under the repair garage. And auto repairs are
specifically excluded from the activities
allowable under the gasoline service station.

MR. GREEN: Now vyou've Dbeen
present with today's proceedings, is that not
right?

MR. CREWS: Yes.

MR. GREEN: You heard the
testimony of Ms. Hicks, is that not right?

MR. CREWS: Yes.

MR. GREEN: Now she made some
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references to 3203.8(a) and also regarding
742.3 and 722.3 of the code.

MR. CREWS: Okay.

MR. GREEN: Can you verify for us
the application of these things?

CHATIRPERSON GRIFFIS: Can I get
your sections correct?

MR. GREEN: Yes.

CHAIRPERSON GRIFFIS: I think she
indicated 721.3 and 721.4

MR. GREEN: Well, we stand

corrected, Mr. Chairman. We'll accept that.

MR. CREWS: Well, we have -- we
actually have -- we can discuss both of those.
CHAIRPERSON GRIFFIS: Both of

which?
MR. CREWS: Well, the 721.4.
CHAIRPERSON GRIFFIS: Right.
MR. CREWS: And 722.3.
CHAIRPERSON GRIFFIS: 722.37
MR. CREWS: Right.

MR. GREEN: Yes.
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MR. CREWS: In the C2s, and then
we could go to the comparable sections for the
C3s.

CHAIRPERSON GRIFFIS: Oh, I see.
Okay.

MR. CREWS: But basically one 1is
similar activities and the other one 1is
accessory?

CHAIRPERSON GRIFFIS: Right.

MR. GREEN: All right. Can vyou
clarify that for us, please.

MR. CREWS: Right. Well, my
interpretation is, first of all, as 1I've
stated before you have to take the regulations
as a whole and with the intent to strictly
construe them as 1n Chapter 1 that Section
3203.8 is clear that the use for a Certificate
of Occupancy must be a use designated in terms
of use classifications when it's established
by this title.

Again, as we've mentioned, it's
been my contention that past practices have
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not always correctly interpreted, administered
or enforced the zoning regulations. And the
way I read these together is, and what our
current practice is, 1s that the section that
-- again, 1in C2A but similar to C3A, 721.4
"Other services or retail use similar to that
permitted in the actual 1listings of the
activities."

My contention is 1s that 1t is a
basis for understanding similar activities or
new activities. I Just approved today a
braiding salon for hair braiding. But what
3203.8 requires us to do is also put down the
use classification that it's similar to, which
would be beauty shop. Same thing with nails,
beauty shop.

So we put the use that's similar
because often times that may impact other
licensing requirements, the basic business
license, a health license or something, we put
that first and then we put in parenthesis the
use classification designated in the
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regulations of what it's similar to. Because
to -- for you all to interpret and in order
for us and successors to enforce it, we need
to know what 1t's similar to so we can
determine whether or not it's a correct use or
not.

And so that our contention 1s 1is
that Ms. Hicks is wrong when she says that she
can ignore 3203.8.

MR. ROSENBERG: What section?

MR. CREWS: 3203.8, subsection

MR. ROSENBERG: Objection. She
never said that.

MR. GREEN: Well, your contention
then, sir, is that they have to be -- that is
these cites that you've just given us have to
be taken how? As an aggregate or something
else?

MR. CREWS: No, as an aggregate.
You have to follow both of them. And that's--

I've Jjust indicated how we're -- how it's
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possible to do that and how that's -- and
that's how we're doing it now.

VICE CHAIRPERSON MILLER: Mr.
Crews, can I just ask a question of that? I
think that's very good policy. It sounds like
the right thing to do. But was that done in
the past or was 1t past practices to be more
sloppy and just put down a new use?

MR. CREWS: Well, vyou know, I
wouldn't be able to give a judgment in terms
of sloppiness. But -- and I --

COMMISSIONER MITTEN: I'm sorry.
Maybe I shouldn't have characterized it that
way. Maybe that's just -- they thought that
was acceptable or it was acceptable?

MR. CREWS: Well, and I can't —-- I
can't really answer to what happened in the
past other than what I'm trying to do now to
accurately interpret and administer the
regulations.

COMMISSIONER MITTEN: I guess my
question is would you necessarily revoke any
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Certificate of Occupancy that didn't tie a new
use to a designated use 1in the regulations
Just on that basis?

MR. CREWS: Well, I -- yes, I
don't think we have the resources to go back
and correct all the past mistakes. But I think
what we're talking about here is Jjust on a
narrow point of -- of Ms. Hicks' credibility
as opposed to —-—- we'll get to other reasons on
why we feel we were correct in revoking the
Certificate of Occupancy.

MR. GREEN: Mr. Crews, there has
been a lot of discussion about accessory use
and ancillary use and so forth. With regard

to Exhibit 2 what uses do they fall under?

MR. CREWS: Again, to me, that
these are auto repairs. And, again, we look
at the definition of —-- there's basically been

three use <classifications that have been
discussed today, one being automobile
accessory sales including installations. But

there's no indication other than Ms. Hicks'
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conjecture that that's anything to do related
to the Certificate of Occupancy that we're --
that's the subject of the revocation in
today's appeal hearing.

So Dbasically what we have 1is
repalr garage, building or other structure or
part of a building, we read this before,
including or motor vehicle maintenance or
repalr and a gasoline service station.
Especially for 4225 an area of land including
any structures on the area used for the retail
sale of motor fuel and lubricants and
incidental services such as lubrication and
hand washing of motor vehicles in the sale,
installation or minor —repair of tires,
batteries or other automobille accessories.
The term gasoline service station shall not
include an automobile laundry or a repair
garage.

And so my contention is is that is
why this was issued in error and why it is
properly revoked is that we had gone through
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this whole situation with the same facts
previously with the automobile service center,
and yet a new Certificate of Occupancy was
used -- was issued using the term automotive
service center ostensively So to allow auto
repairs. And the zoning reg can just not be
administered that way -- 1interpreted or
administered in the fact that you can do a
gasoline service station, Dbut that that
specifically excludes a repalir garage. And a
repair garage explicitly includes vehicle
maintenance and repair; timing belts, brake
parts, cooling exhaust, suspension, timing.
So that's our contention 1is that
the previous Zoning Administrator erred in
reissuing a Certificate of Occupancy that had
the term automotive service center when it was
clear that that included these types of
activities, auto repair. And that was not
allowed. That was -- was defined in 1990
administrative law judge decision, in a 1992
administrative law decision, in BZA cases.
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In the year 2000 a predecessor of
mine sent a letter to Kuri Brothers indicating
that they should apply for a special exception
for a repair garage, which is allowable in a
C3A, and they didn't do that.

So, you know, it seems clear to me
that i1f they're admitting they're doing auto
repairs, that - that whatever that
designation of auto service center means, they
were using 1t to do auto repairs. And the
specific language of the regs does not allow
auto repairs 1in the C3A without a special
exception.

MR. GREEN: Mr. Crews, you've been
present at today's proceedings, 1s that not
right?

MR. CREWS: Oh, yes.

MR. GREEN: And you were here when
Mr. Kuri gave testimony about the status of
his organizational structure, is that right?

MR. CREWS: Yes.

MR. GREEN: And he referred to it
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as a corporation, is that not right, sir?

MR. CREWS: I believe he did.

MR. GREEN: Do you understand that
to be factual accurate?

MR. CREWS: No, I do not.

MR. GREEN: And how do vyou
understand that not to be factual accurate,
sir?

MR. ROSENBERG: I'm going to
object to relevance for the issues of
repairability.

MR. CREWS: One of the other
functions of the Department of Consumer and
Regulatory Affairs is to maintain and
authorize incorporations. And what we have
found is that the Kuri Brothers, Inc. articles
of incorporation have been revoked.

CHAIRPERSON GRIFFIS: Well, how
does that have relevancy today?

MR. GREEN: I'm going to show you.

MR. ROSENBERG: Why don't you show

him the correction that was submitted after
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the revocation. Just don't show him the
revocation, but show him the resubmission,
please. I mean if you're the keeper of these
records, you're also the keeper of the records
that shows he resubmitted and been accepted by
your department. So why don't you show him
those, too.

MR. GREEN: If vyou have the
records that you just identified here today,
then you show them to him. I'm showing you
what we have.

CHAIRPERSON GRIFFIS: I don't
really know that we want to hear any of that.
What's the point of this? Actually, what does
it matter if they're —--

MR. GREEN: Well, it goes to it's
a credibility question. We have a witness who
gets up here and says that he's a corporation,
and yet we have a document that says his
corporation has been what? Been revoked.

MR. ROSENBERG: And you have a

document that's been resubmitted.
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MR. GREEN: Which is 1t? What 1is
it?

CHAIRPERSON GRIFFIS: Is there a
filing after that? I don't want to see that.
MR. ROSENBERG: Okay.

CHAIRPERSON GRIFFIS: Is there a
filing after that?

MR. GREEN: I don't have a filing
after that.

CHAIRPERSON GRIFFIS: You don't
have it in person or you don't know --

MR. GREEN: Mr. Rosenberg doesn't
have a filing after that. He says there's a
filing. Then I think that he should produce 1t
right now.

MR. ROSENBERG: Is it relevant to
the history.

MR. GREEN: fine.

CHAIRPERSON GRIFFIS: It seems like
we're digressing into theatrics here. Let's
move ahead.

MR. GREEN: Well, we're going to
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credibility, Mr. Chairman.

CHAIRPERSON GRIFFIS: Let's fine.
I'll leave the record open for any other
documents they have and a certificate of good
standing.

Let's move on.

MR. GREEN: The Government rests.
One moment, Mr. Chairman.

Yes, don't we do closing
arguments, Mr. Chairman?

MR. CREWS: You know, you failed
to go through the process when we started this
afternoon, I apologize. But my understanding
is this is our only -- well, we won't be able
to. Okay. Fine. Thank you very much.

MR. GREEN: All right.

We have no further witnesses 1if
that's the question, Mr. Chairman.

CHAIRPERSON GRIFFIS: So that's
your case in chief?

MR. GREEN: Yes.

CHAIRPERSON GRIFFIS: Very well.
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Ask your question.

VICE CHAIRPERSON MILLER: Mr.
Crews, 1s it your position that you'd classify
operations as a repalr garage or a gasoline
service station and a repair garage?

MR. CREWS: Well they have a
Certificate of Occupancy for a motor fuel
fueling station, which I -- you know, as we
Just talked about appropriate terms, would be
a gasoline service station. Although, vyou
know, again it doesn't say that. But I think
that's the only reasonable stance to have. And
they indicated that they have gasoline pumps
and that they sold gasoline.

They also have a Certificate of
Occupancy for a convenience store. And they've
indicated they've done that.

And then they had what we revoked
was the automotive service center. And what
we're contending that what was occurring under
that Certificate of Occupancy is auto repairs,
is a repair garage. And based on those facts
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as they've presented here with the Olympic
Auto Parts letter that they were conducting
auto repair.

VICE CHAIRPERSON MILLER: So if
they have a Certificate of Occupancy for a
gasoline service station, 1in your view they
certainly could be operating as gas stations,
like people could be fueling gas there and
they could do the minor repairs that are
identified in the regulations under that, such
as tires and -- I can't remember now. But
it's very specific, batteries, tires,
something like that?

MR. CREWS: Right.

VICE CHATIRPERSON MILLER: Okay.

MR. CREWS: Yes. Because you're
basically use -- I read the definition 1in
199.1 of gasoline service stations. So those
are the types of things that you're asking if
I would allow them to do.

VICE CHAIRPERSON MILLER: Based on

that Certificate of Occupancy --
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MR. CREWS: For the motor fuel.

VICE CHAIRPERSON MILLER: -— they
would need to go get a special exception for
that because they already have a Certificate
of Occupancy that's valid in your opinion?

MR. CREWS: And now —-- now you've
lost me for what exactly the activities you're
asking whether they --

VICE CHAIRPERSON MILLER: Just the
activities described under the definition of
gasoline service stations.

MR. CREWS: Yes, they could do
those activities at 4225.

VICE CHAIRPERSON MILLER: Okay.
Thank you.

BOARD MEMBER ETHERLY: If I could,
Mr. Chair, then Jjust to follow up on Ms.
Miller's questioning, I guess for me point of
inquiry 1is how do you then make the
determination of what's minor and what's not
part of the back and forth that I had with the

Appellant was trying to get a sense of exactly
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what takes place on site and how they make a
determination as to what's major repair work
versus, you know, what is fairly light vehicle
work.

So from vyour standpoint, maybe
first and I'm trying to hesitate getting into
hyopotheticals, especially in our late hour,
but perhaps a layperson's understanding of a
gasoline station is you can pretty much expect
to go there and, you know get your oil
changed, your car probably can get put up on
a lift and you can probably have someone do
stuff under the vehicle.

So 1s the line drawn for a zoning
standpoint, for your purposes 1in terms of
minor versus major?

MR. CREWS: Well, to me in the way
that they've described light or heavy or minor
versus major, 1it's all auto repair and it
falls outside of the incidental services that
a gasoline service -- excuse me. Gasoline

service station i1s allowed.
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Lubrication so you can put it up
on the 1ift and you can lubricate it with the
tie rods and what have you.

Installation of minor repair and
tires.

So -- and you could sell tires so
you could, you know, put it up on the 1lift and
take the tires off and put on new tires. And
that would -- again, you know, I mean -- you
know, part of the Jjob of a zoning
administrator is to know a lot of things about
how things work so that you can make these
determinations. And I'm fortunate that my
grandfather and my oldest son co-ran an auto
repair shop and that 1I've done vehicle
maintenance on my own cars and I've had, you
know, a history of cars and car problems.

So that, you know, i1f you can sell
-— if you can sell and install tires, you have
to have a balancer. You've got to be able to
balance things, but you don't have to align
the wvehicle in terms of whether or not the
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wheels are straight to sell tires. I mean, it
-- you know, it would -- because it doesn't --
it doesn't say that.

Batteries, again taking a battery
in and out or other automotive accessories.
Windshield wipers, light bulbs; these are very
-— 1t's 1incidental services and it shall not
include a repalr garage. And the repair
garage definition says motor vehicle
maintenance or repair.

And, vyou know -- vyou know --
again, Jjust based on, vyou know, common
knowledge these are all repairs. Your muffler
wears out, you got to get it repaired. Your
brakes go out, you got to get them repaired.

BOARD MEMBER ETHERLY: So it would
perhaps be your counsel or your testimony that
don't get, perhaps, too caught up in the light
versus heavy? It's all automotive repailr and
light/heavy doesn't make a difference from the
standpoint of your zoning inquiry?

MR. CREWS: Right.
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BOARD MEMBER ETHERLY: Okay.
Thank you.

Thank you, Mr. Chairman.

CHAIRPERSON GRIFFIS: Any other
questions?

COMMISSIONER MITTEN: I just had
one. You made reference to, and if I have it,
I'm not aware of 1it, made reference to a
letter from a previous Zoning Administrator
recommending that they seek a special
exception? Do we have that in the record?

MR. CREWS: I'm not sure. But we
can put it into the record.

COMMISSIONER MITTEN: I'm
interested in knowing what more it might have
said at that point. What more the letter might
have said.

MR. CREWS: Ms. Mitten, the letter
I referred to is an April 18th, 2000 letter
from Bill Nelson, Deputy Director for
Compliance and Enforcement of the Department

of Consumer and Regulatory Affairs to Mr.
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Stanley Goldschmidt. But it is in reference to
4221 Connecticut Avenue. But as the Appellants
have testified today, that the activities that
are in connection today were —-- occurred both
at 4225 and 4221.

So by extension, this letter would

have -- would indicate that what they were
doing should have been -- they should have
then applied for a special exception. So
should I --

COMMISSIONER MITTEN: And what's
the most recent Certificate of Occupancy that

they have? What's the date of the most recent

certificate?
MR. CREWS: The one that's --
that's -- that's the subject today is being

revoked is May 14, 2002.
COMMISSIONER MITTEN: Okay.
CHAIRPERSON GRIFFIS: Other
questions?
VICE CHATIRPERSON MILLER: So the

Certificate of Occupancy that's being revokes
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relates to the automotive service center
category, right?

MR. CREWS: Yes.

VICE CHAIRPERSON MILLER: For
those activities only?

MR. CREWS: Right.

VICE CHATIRPERSON MILLER: I just
have a question about the history with respect
to the gas station that's still operating
under its own Certificate of Occupancy, right?
And that was issued in 2000? I thought I saw
that in our records.

MR. CREWS: Well, I think the most
-- right. I have a Certificate of Occupancy
February 17, 2000 for Kuri Brothers motor
vehicle fueling at 4225 Connecticut Avenue,
N.W.

VICE CHAIRPERSON MILLER: Okay.
This i1s my question, and I don't know if you
have the answer to it or Mr. Rosenberg might.
But what was happening before that? Was it

operating as a gasoline station before that?
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MR. CREWS: The previous
Certificate of Occupancy for a motor vehicle
fueling station at 4225 Connecticut Avenue was
issued on June 28, 1989 to Van Ness,
Incorporated.

VICE CHATIRPERSON MILLER: And do
you have one for before that?

MR. CREWS: I didn't bring before
that because that was --

VICE CHAIRPERSON MILLER: Why are
there successive Certificates of Occupancy for
a gas station use?

MR. CREWS: I can't explain in the
past activities of why they did it. I mean,
there's two different names; one was Van Ness,
Inc. and one was Kuri Brothers. So it could
just ge a name change.

VICE CHAIRPERSON MILLER: Okay.
And do we know that it was operating as a
gasoline service station in 1984 or prior to
December 19857

MR. CREWS: I don't ——- I'd have to
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provide that with a search of the Certificate
of Occupancy.

VICE CHAIRPERSON MILLER: Okay.
And I know that's not at 1issue necessarily
before us.

MR. ROSENBERG: Mr. Kuri testified
earlier that it's operated continuous as a —--

CHAIRPERSON GRIFFIS: Your mike.

MR. ROSENBERG: I apologize.

Mr. Kuri testified earlier that it
was operated as a Texaco station going back to
the 1930s.

VICE CHAIRPERSON MILLER: Okay.
Well, that's important to know.

MR. ROSENBERG: Right.

VICE CHAIRPERSON MILLER: Because
the regs talk about it as being matter of
right before a certain time, and special
exception afterwards.

MR. ROSENBERG: It goes back to
1930.

VICE CHAIRPERSON MILLER: Okay.
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Thank you.

CHAIRPERSON GRIFFIS: Good. Any
other questions? Very well.

Cross?

MR. ROSENBERG: Yes.

Mr. Crews, let's focus on some of
your recent testimony. Let's make sure we
understand. August 18, 2000, Bill Nelson, now
he wasn't the Zoning Administrator, right?
Who was he?

MR. CREWS: I apologize I lost ==

MR. ROSENBERG: I'm sorry, I'm
asking Mr. Crews, not Mr. Green.

MR. GREEN: I'm simply trying to
help him this move this along. It was the
Board's contention that we've been here a long
time. I'm Jjust trying to move along, and
that's only a ministerial question. It
doesn't go to the facts of the case.

COMMISSIONER MITTEN: I think that
we probably don't even need to have that

exchange.
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CHAIRPERSON GRIFFIS: You don't
want to hear our contentions.

Go ahead, Mr. Crews?

MR. CREWS: He was the Deputy
Director for Compliance and Enforcement. And

this was an Enforcement —--

CHAIRPERSON GRIFFIS: At DCRA,
correct?

MR. CREWS: Yes, right.

MR. ROSENBERG: Issued April 18,
20007

MR. CREWS: Yes.

MR. ROSENBERG: And then the
certificate of revocation that we're talking
about today 1s one that was issued two years
earlier, which in 2002, which was prior to
your assuming the role of Zoning
Administrator, correct?

MR. CREWS: It would be two years
later, I think.

MR. ROSENBERG: Right. And you

were not Zoning Administrator at the time?
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MR. CREWS: No.

MR. ROSENBERG: And, in fact, this
whole issue of the certificates being issued
in error, what you're really telling me these
days 1s these days -- you're not contending
that they were 1ssued 1n error. You Jjust
believe that your predecessors' policy
decisions were misplaced?

MR. CREWS: No, they were issued
in error because the activities that had under
the previous -- and again, you testified that
-— your client testified that the activities
that the activities at 4221 and 4225 were the
same. 4221 had an automotive service center
that was —-- Certificate of Occupancy that was
revoked and went up to the Appeals Court and
came back down. But they had one issued after
that at the same time that this one was
issued, both of them -- that was the subject
of the revocation and the appeal was last
April. This one 1is at 4225 and they were
issued 1in error Dbecause using that term
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doesn't solve anything. It purports to allow
a use, automobile repair, that is not allowed
in the C3A no matter what you call it.

MR. ROSENBERG: Mr. Crews, you're
talking about other proceedings, some
involving 4225. At which one o0of those
proceedings did Mr. Kuri testify as to the
specific work he did? Identify the
proceeding.

MR. CREWS: Today.

MR. ROSENBERG: But never prior to
today, never prior to today in any proceeding
before the BZA or court have you seen Mr. Kuri
testify as to what he specifically did,
correct? Correct?

MR. CREWS: Well, no.

MR. ROSENBERG: Okay.

MR. CREWS: But I don't know it's
relevant.

MR. ROSENBERG: Second, you
indicate that they can get a special

exemption. Well, 3104.1 says you can only get
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a special exemption in a CR District for auto
sales or repairs. So really what you would
need 1s a use variance, not a special
exception, correct?

MR. CREWS: No. Hold on.

MR. ROSENBERG: That's what it
says. Let's take a look. 3104 on page 31-5 of
the regs. It says "Automobile sales or
repairs, CR District for special exceptions."

MR. CREWS: Well, let's go to --
let's look at a different -- before I look at
that -- well, okay. Let me -- where are you
at? Let me look at that first. 3104.

MR. GREEN: Counsel, restate the
citation that you've made reference to.

MR. ROSENBERG: 3104.

COMMISSIONER MITTEN: Can I Jjust
help this along a little bit?

I think the citation that you
really want to focus on repair garage, which
is on page 31-8.

MR. CREWS: Right. Repair garage,
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that's what we've been talking about. The
definition in 199.1 1s the automotive wvehicle
maintenance and repair. And there it is, one,
two, three, four, five listings down on page
31-8. Thank vyou, Ms. Mitten. C2 and C3
Districts.

MR. ROSENBERG: Let's talk about
the definition of repair. It says 1in the
definition section "Garage repair. A building
or other structure or part of a building or
structure with facilities for the repair of
motor vehicles 1including body and fender
repair." And vyou haven't heard Mr. Kuri
testify that he does that, correct?

MR. CREWS: No. We stipulated to
the facts.

MR. ROSENBERG: Painting, he
doesn't do that, correct?

MR. CREWS: (No audible response).

MR. ROSENBERG: Rebuilding, he
doesn't that, correct?

MR. CREWS: Well, we're not sure
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on that. You know, if you're rebuilding a --
where's that 1list? If you've got tie rods,
ball joints, control arms you may Dbe
rebuilding a suspension. And you've got the
brake pads, shoes, brake rotors and calipers
so you could be rebuilding the brakes.

MR. ROSENBERG: Well, you also --
I think you said -- earlier I think you said
in your testimony that you felt he did timing
chains, that he --

MR. CREWS: Well, timing belts.
It's right here from the Olympic Parts, timing
belts. I mean, a timing belt --

MR. ROSENBERG: You said a timing
belt, if I recall correctly your testimony,
you said 1f you don't have the timing belt
operating, the car doesn't car so you've got
to do a repair. The battery doesn't operate,
the car's not going to work, so you got to
replace the battery, correct?

MR. CREWS: Apples and oranges.

Batteries you can -- you can do at a gasoline
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service station. Timing belts you cannot.

MR. ROSENBERG: Well, 1t says
"reconditioning, upholstering, equipping." He
doesn't do any of that under garage repair,
does 1t? You didn't hear any testimony of
reconditioning, upholstering or equipping?

MR. CREWS: Well, again, 1it's a
definition of, you know, reconditioning a
cooling system but putting in a new water
pump, thermostat and hoses. That would be a
reconditioning, I would think.

MR. ROSENBERG: So are you telling
us that every Jiffy Lube in the District of
Columbia needs a garage repalr certificate?
Doesn't every Jiffy Lube do these things?

MR. CREWS: Every Jiffy Lube 1is
not of subject today.

MR. ROSENBERG: Well, what is the
difference between what's done at a Jiffy Lube
and what's done at Kuri Brothers?

MR. GREEN: Mr. Chairman, I'm
going to object to the question and its
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characterization.

First of all, as we pointed out,
Jiffy Lube 1s not under any scrutiny in
today's proceedings.

And second of all, Jiffy Lube by
its own definition as the Board will take
administrative notice, really gets involved
with the changing of fluids.

Now, this 1letter that we have
here--

CHAIRPERSON GRIFFIS: Well, let's
not get too far into the definition of Jiffy
Lube.

MR. GREEN: Well, he brought it
up. I'm trying to clarify.

CHAIRPERSON GRIFFIS: But you
can't object to it being brought up and then
talk about it.

Mr. Crews, do you have any
knowledge of what Jiffy Lubes are or what they
do and how they operate?

MR. CREWS: I've had my oil
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changed at a Jiffy Lube in Des Moines, Iowa.

CHAIRPERSON GRIFFIS: But as a
Zoning Administrator? I mean, 1is that a
comparison or a contrast that you can make
here or 1is it something that is beyond your
understanding as your capacity as Zoning
Administrator?

MR. CREWS: I have no personal
knowledge of a Jiffy Lube.

CHAIRPERSON GRIFFIS: I mean I
understand that the objection or not the
ability to answer that question. I don't
think that's such a bad question, but you
can't answer it.

Let's just move ahead.

MR. ROSENBERG: Okay. Let me ask
you, though, just so we're clear, Mr. Crews,
because we may be able to clean this up with
Mr. Kuri's rebuttal testimony, but you're not
aware that a Jiffy Lube modifies the work they
do? They may change o0il, but they may do

additional work? They may install lights. They
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may change spark plugs. They may do
additional work? You're not familiar with what
a Jiffy Lube does other than change your oil,
is that your testimony?

MR. CREWS: I'm not familiar with
a Jiffy Lube. And my question the relevance.

MR. ROSENBERG: What
classification does a Jiffy Lube or a Midas,
or Meineke, what do they fall under?

CHAIRPERSON GRIFFIS: I'm sorry.
But I don't think -- there's nothing that
establishes in my understanding that he could
answer that question.

MR. ROSENBERG: He's the Zoning
Administrator.

CHAIRPERSON GRIFFIS: Right.

MR. ROSENBERG: Maybe I can ask
him can you as the Zoning Administrator tell
us what use designation you give for a Jiffy
Lube, Midas or Meineke, or something 1like
that?

MR. GREEN: Mr. Chairman, I'm
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going to object because --

CHAIRPERSON GRIFFIS: Have vyou
ever issued a Certificate of Occupancy for a
Midas, Jiffy Lube or any similar?

MR. CREWS: No.

CHAIRPERSON GRIFFIS: Okay. I
think if -- he has to have some substance in
front of him, I think, to assess that. I mean
I could find it very relevant, but I can't
probe too far if he doesn't really have even
the base substance of having --

MR. ROSENBERG: But as Zoning
Administrator there are within your
Jurisdiction Jiffy Lube, Midas and Meinekes
that have Dbeen given of Certificates of
Occupancy by your predecessors, correct?

MR. CREWS: I -- not that I know
of.

MR. ROSENBERG: Are you telling us
you're not aware that there's a Jiffy Lube or
a Midas or Meineke located anywhere int he

District of Columbia? Is that what you're
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telling us, you're not really aware of that?

MR. GREEN: Mr. Chairman, I'm
goling to object. First of all, without
reference to his records and looking it up,
number one. And number two it's a question of
location. It's location. I mean, in real
estate it's location, location.

In this particular circumstance
it's location. We don't know if we're talking
about C3s or what. And the only way the Zoning
Administrator can make that determination 1is
to do what? Research the issue.

I object.

CHATRPERSON GRIFFIS: Okay. Let's
continue on with another question.

MR. ROSENBERG: I think 1it's
credulous that he doesn't know.

MR. GREEN: Objection, Your Honor.
That's a characterization. And I ask that it
be stricken.

MR. ROSENBERG: You indicated --

CHATRPERSON GRIFFIS: Let's move
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ahead.

MR. ROSENBERG: You indicated that
you make no distinction between 1light and
heavy repair work. Are you telling us that as
Zoning Administrator that light repair work
requires a use designation other than
automobile service center or automobile
accessory?

MR. CREWS: It was my
understanding that your client's testimony was
that he did light repair, not heavy repair.
This —-- 1f this is light repair, then there is
no distinction.

And I'm -- for the record I'm
holding up the Olympic Auto Parts 1list of
activities.

MR. ROSENBERG: My question to you
is whether there's a distinction between light
repair and heavy repailir or 1is it all one in
the same thing, regardless of the work that's
done?

MR. CREWS: That's too broad a
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qguestion I think to answer.

MR. ROSENBERG: Do you make
distinction between 1light repair and heavy
repalr —--

MR. CREWS: I did not distinguish
it. You all were distinguishing against it.
I'm saying 1t didn't matter, it was all auto
repair.

CHAIRPERSON GRIFFIS: I don't
understand the question. The question goes to
if there's a zoning regulation does he --

MR. ROSENBERG: Does he as Zoning
Administrator --

CHAIRPERSON GRIFFIS: Right.

MR. GREEN: -- distinguish between
light repair and heavy repair when he issues
of Certificate of Occupancy.

CHAIRPERSON GRIFFIS: So the
interpretation is in the regulation to issue
a Certificate of Occupancy 1is there a
designation or 1is there a determination of
light and heavy repair?
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MR. CREWS: No.

CHAIRPERSON GRIFFIS: Okay. And
the question, there it is.

MR. ROSENBERG: Okay. So
therefore, any auto service center that does
any kind of repair requires the garage repair
as a major, 1s that what you're telling me?

MR. CREWS: If they're doing motor
vehicle maintenance or repair and it's not the
incidental services listed under the gasoline
service station, then, vyes, they need a
Certificate of Occupancy that says repair
garage.

MR. ROSENBERG: Have you enforced
that against anyone other than Kuri Brothers?

CHAIRPERSON GRIFFIS: It's not
going to --

MR. GREEN: I object.

MR. ROSENBERG: It's amazing.

Mr. Crews, have you in connection
with your efforts to revoke the Certificate of

Occupancy, have you looked at the history of
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the Certificates of Occupancy that were issued
on 4225 Connecticut Avenue?

MR. CREWS: Yes.

MR. ROSENBERG: So are you telling
us that the Certificates of Occupancy were
wrong going back decades, to the '50s, the
'40s, the '30s? Are you telling us they were
wrong for 30, 40, 50 vyears?

MR. GREEN: You Honor, I'm going
to object. I'm going to ask that he point out
specifically the ones that he considers
defective. Let counsel do that.

MR. CREWS: I'm saying that --

MR. GREEN: Broad sweeping
question. We ask that it be broken up.

MR. CREWS: I'm saying that 33914
Certificate of Occupancy was issued in error,
and that's all that's in front of us today.

MR. ROSENBERG: But you said --
you just told us that you've looked at the
history of this.

MR. CREWS: I've looked at them. I
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don't have them here. It's irrelevant, I
think.

MR. ROSENBERG: Well, the Board
will decide that.

MR. CREWS: Exactly.

MR. ROSENBERG: Are you —-- you've
looked at them. Are you telling us that
they've been wrong for 30, 50, 60 years?

MR. GREEN: Your Honor, I'm going
to -- I mean, Mr. Chairman I'm going to
object.

MR. ROSENBERG: Wait. Hold it.

MR. GREEN: Mr. Chairman, I'm
going to object and I'm going to ask that you
make a ruling on this, please.

CHAIRPERSON GRIFFIS: Okay. I
need to understand what the significance is is
his opinion or how much he's gone back to.

MR. ROSENBERG: Well, Mr. Griffis,
he has said he has looked at them. He's gone
back.

CHATRPERSON GRIFFIS: Right.
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Right.

MR. ROSENBERG: So the question
is—-

CHAIRPERSON GRIFFIS: But vyou're
asking him to make an interpretive decision
now about the appropriateness or the legality
of his previous --

MR. ROSENBERG: Well, I've asked
him if he's done that. What I asked him 1is
whether he's done that and has he.

CHATRPERSON GRIFFIS: Okay. Well,
that's a different question.

MR. ROSENBERG: His answer is, you
know, yes I have or no I haven't. If the
answer 1is no I haven't --

CHATRPERSON GRIFFIS: Whether --

MR. GREEN: -- then I can't.

CHATRPERSON GRIFFIS: Whether he's
made an official decision on the --

MR. ROSENBERG: If he's looked at
it and determined whether they have. He can
answer yes Or no.
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MR. GREEN: Mr. Chairman --

MR. ROSENBERG: If he answers no,
then I'm done. If he answer yes, the question
is what did you conclude.

MR. GREEN: Mr. Chairman --

CHAIRPERSON GRIFFIS: Well, let's
go back and --

MR. GREEN: Mr. Chairman, he has
to show a nexus between that and the one that
we are 1n consideration now.

He also has to show specifically
what he's talking about.

Now i1f he wants him to discuss --

CHAIRPERSON GRIFFIS: Wait a
minute. Let's get a specific one that you're
asking about, whether he's looked at it and
made an official determination of whether 1t
would hold or whether it has legal standing.

MR. ROSENBERG: Well, 1let's ask
him -- I can do that based on his prior answer
because he said he's looked at the history.

So prior to 2002, which one did
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you look at?

COMMISSIONER MITTEN: Can I ask —--

MR. GREEN: Your Honor, I object
again. He has to identify -- oh, I'm sorry.
Excuse me.

COMMISSIONER MITTEN: Let me just
ask a threshold question, because I think it's
relevant to whether he could pass judgment,
which is are you aware of the operation of the
facility beyond what the current operation is?
Because in order to make a judgment about the
legality of a particular CFO, vyou have to
match the operation to the designation on the
CFO. So do you have that knowledge before we
go back in time?

MR. CREWS: Only for this current
-— the CFO that's the basis of the appeal.

COMMISSIONER MITTEN: Okay. So he
doesn't have the knowledge that's required to
pass the Jjudgment that vyou're asking him
about. So I don't think this 1is worth

pursuing, Mr. Chairman. I really don't.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

494

MR. ROSENBERG: Right. I can tell
you, he's taken a contrary position elsewhere.

CHATRPERSON GRIFFIS: Okay.

MR. GREEN: Again, Mr. Chairman, I
-- you know, I object. If he doesn't have
individual proof of this, then he should not
be making these characterizations.

CHAIRPERSON GRIFFIS: I agree.
Let's hold the comments to a minimum.

Next question.

MR. ROSENBERG: Nothing further,
Mr. Griffis.

CHATRPERSON GRIFFIS: Excellent.

Follow up or redirect?

MR. GREEN: No, we don't have any,
Mr. Chairman. Thank you.

CHAIRPERSON GRIFFIS: Thank you.

VICE CHAIRPERSON MILLER: I have a
question for Mr. Crews.

If you look at our regulations and
what you were saying, and I agree with you, is

basically you looked at two regulations to see
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which category this operation fit in and one
was garage repalr and the other one was
gasoline service station. Okay. And I'm not
saying you came to this conclusion, but say
that it's difficult to tell which category it
falls 1in Dbecause according to some of the
activities that are listed in that letter,
which was stipulated to, they may not be
listed in either the repair category
specifically or the gasoline service station.
So on what basis did you decide that the
repair applied?

MR. CREWS: Again, I think there's
two things. There's the rules of
interpretation where the gasoline service
station specifically excludes the repair
garage. And then there's the facts and there's
also the very limited incidental services that
are listed in the gasoline service station.
And then the fact that they're redoing
mufflers, that's -- you know, brake pads,
water pumps. These are all auto repair
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activities covered under the garage -- repair
garage definition of other motor vehicle
maintenance or repair.

You know, I --

VICE CHAIRPERSON MILLER: Thank
you.

CHAIRPERSON GRIFFIS: Anything
else? Very well. Thank you very much.

Ready?

COMMISSIONER PERRY: Hi. My name
is Karen Perry. And I think that we've given
you copy of this latest submission of ours.

CHAIRPERSON GRIFFIS: On it's way.

COMMISSIONER PERRY: No. It's on
it's way.

CHAIRPERSON GRIFFIS: Does Mr.
Rosenberg have a copy.

COMMISSIONER PERRY: A copy right
here.

I think when it comes to history,
I think I probably have more than Mr. Crews on

this since I've lived in the neighborhood for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

497

more than 20 years. So I remember the gas
station.

But first we -- we're frustrated
also because we're here today with another CFO
for an automobile service center.

Tab A of our recent handout is the
old map showing the gas station and also
behind Tab A is the new rezoned Board map of
the site in question. But in order to have a
complete picture of this, a brief background,
is an order.

When Ku Yuen rented the gas
station--

MR. ROSENBERG: Objection.
Objection.

COMMISSIONER PERRY: What?

MR. ROSENBERG: You didn't want us
to get into this, Mr. Griffis.

CHAIRPERSON GRIFFIS: Get 1into
which?

MR. ROSENBERG: Into all this
stuff about history and what occurred years
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ago.

COMMISSIONER PERRY: Excuse me.
You have been asking him about history. And
I think ANC has a right to testify as we wish
to. And I think --

CHAIRPERSON GRIFFIS: We need to
keep on point, otherwise --

COMMISSIONER PERRY: But it is on
point. Because it talks about the expansion of
this gas station.

CHAIRPERSON GRIFFIS: But --

COMMISSIONER PERRY: And the
office that you're talking about, the service
bays on the service center application was an
office added after 1989. It was built without
a building permit. There's a compliance order
stating that from DCRA.

MR. ROSENBERG: Objection.
Objection.

COMMISSIONER PERRY: And --

CHAIRPERSON GRIFFIS: What's the
objection?
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MR. ROSENBERG: What's the
relevance of --

COMMISSIONER PERRY: Because it's
what we're talking about. It's the area of the
gas station that you are now saying 1is a
separate entity. It was never there in 1927
and 1930.

CHAIRPERSON GRIFFIS: I'm having a
hard time understanding, though, how this goes
to the Zoning Administrator's look and
decision on this.

COMMISSIONER PERRY: I think it
goes to the fact that 1in a lot of these
arguments I've been reading that there has
always been a gas station on this site since
1927, and that's an accurate fact. What did
that gas station when vyou talked about
previous CFO's? It was always a plain gas
station.

CHAIRPERSON GRIFFIS: Right.

COMMISSIONER PERRY: It did not

have a food mart, it did not have anything. It
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was a gas station with two service bays.

After 1989 is when this office was
built that 1is now supposedly a separate
operation and received a separate CFO. And I
think that's where the issue is.

CHAIRPERSON GRIFFIS: For the
verification of the CFO?

COMMISSIONER PERRY: It was not
there in 1927. It was not there in 1940. So it
was never performing automobile sales or
repairs.

CHATRPERSON GRIFFIS: I guess what
I don't wunderstand 1is where 1is it vyour
understanding that the construction or the
existence of the office was the basis of the
revocation of a CFO?

COMMISSIONER PERRY: It wasn't.
But I think we've been hearing and I've been
reading 1n all of these applications that
there's always been a repair facility on this
location, there has always been automotive
repairs.
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CHAIRPERSON GRIFFIS: Right.

COMMISSIONER PERRY: There's
always been a gas station. And we're not
disputing that. Our ANC has no problem with a
gas station. But this operation expanded
after 1989, and that's why we're here today
with the revocation for this office. One part
of the gas station that got a CFO as an
automotive service center. That's where I
think I'm coming from.

CHAIRPERSON GRIFFIS: At 42257

COMMISSIONER PERRY: At 4225.

CHAIRPERSON GRIFFIS: Okay. But
we're —-

COMMISSIONER PERRY: It was
building after 1989. Your regulations say that
you cannot enlarge a gas station without
coming back to the Board.

CHAIRPERSON GRIFFIS: Right.

COMMISSIONER PERRY: And yet this
one was done, and there's documented proof of
it.
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CHATRPERSON GRIFFIS: But was that
your understanding of the basis of the
revocation and their Certificate of Occupancy?

COMMISSIONER PERRY: No. But when
you put in vyour Certificate of Occupancy
application, change of ownership as the reason
for getting it when no ownership has changed
hands and you're putting different documents
and different messages out all over the place,
I think 1t 1s important to have some
background and history of the site.

CHAIRPERSON GRIFFIS: Sure. I
don't dispute that it's important and it may
on a point. However, what I still don't
understand is how it's on point to establish
what determined this particular Zoning
Administrator's action. Because that's what's
under appeal.

COMMISSIONER PERRY: I understand
that. But at the same time, you know, I've
been sitting here listening to Mr. Rosenberg
ask about the history of the site.
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CHATIRPERSON GRIFFIS: Sure.

COMMISSIONER PERRY: The previous
CFOs going back to the 1920s as 1f he's trying
to establish that repairs have always taken
place and there's always been a repair center
at this site. And what I'm stating 1s there
has not.

CHATRPERSON GRIFFIS: Okay. Well,
I think it might be -- it might be important
and that makes 1t a 1little bit clearer.
Because you do stipulate the fact that there's
been a gas fueling station there and two bays,
as you've stated, 1is that correct?

COMMISSIONER PERRY: Yes. And
that's been added. There's two more bays that
have been added.

CHATRPERSON GRIFFIS: So it seems
to me your issue 1is you have knowledge of the
fact that the operation 1in those bays
expanded, is that what I'm understanding?

COMMISSIONER PERRY: Yes, it 1is

has changed.
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CHATIRPERSON GRIFFIS: And 1is that
your understanding of the basis of what the
Zoning Administrator decided that it was --

COMMISSIONER PERRY: No. I think--
you know sitting through the Superior Court
and Court of Appeals hearings I keep hearing
the law firm say that there's always been
facility at 4225 Connecticut Avenue.

COMMISSIONER MITTEN: I think the
Chair's point 1s that it's not necessary to
refute every assertion that they've made.

COMMISSIONER PERRY: Okay. Okay.

COMMISSIONER MITTEN: Because we
sort through what's relevant and what's not,
and he's trying to tell you it's irrelevant.

COMMISSIONER PERRY: Okay. Okay.

CHAIRPERSON GRIFFIS: Right.

COMMISSIONER PERRY: In our
submission also we've attached some
photographs. These, by the way, were not taken
last night. It's just to clarify the record.

And they weren't taken by me, Dbecause I
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couldn't work the digital camera. I'm being
honest.

And I think it's important to see
these. The first photograph is this card. This
sits on the service -- when you walk 1in to
4225 and into what is being called the office
of the service bay.

CHAIRPERSON GRIFFIS: What is 1it?

COMMISSIONER PERRY: This 1is the
card that says -- under Tab C it's photograph
number one, which talks about some of the work
they do.

Tab 2 -- I mean under that second
picture shows the site showing 21 service
bays, alignment, brake service, tune-up.

The third picture that is there is
a sign that's posted, it's a free stand --
it's a stand on the wall. "We service and
repair and all cars domestic and foreign."
This is all on the site of the gas station.

CHATIRPERSON GRIFFIS: Okay.

COMMISSIONER PERRY: And these are
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photographs we have used many times 1in
hearings here.

The next picture 1s the same sign
with the cars in front of 1it.

The next picture is a side view.

CHATRPERSON GRIFFIS: Okay.

COMMISSIONER PERRY: This 1is a
third service bay.

CHAIRPERSON GRIFFIS: Is the next
one 422172

COMMISSIONER PERRY: This is 4225.

CHAIRPERSON GRIFFIS: Oh, it is.

MR. ROSENBERG: Could I see what
you're looking at?

CHAIRPERSON GRIFFIS: All right.

COMMISSIONER PERRY: It's a side
view.

CHAIRPERSON GRIFFIS: That's when
the bus -- finally shook the camera. Okay.

COMMISSIONER PERRY: Just so you
have some knowledge of this site. It shows the

food mart.
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CHATIRPERSON GRIFFIS: Sure.

COMMISSIONER PERRY: This 1is the
portion of the gas station on the next to the
last picture.

CHAIRPERSON GRIFFIS: Sure.

COMMISSIONER PERRY: I guess 1it's
like the third or fourth picture. I've lost
track. But these are pictures of the site all
through it. And these were not taken by room.

But in the -- the next to the last
picture of that tab shows the rear of the
property with it -- shows the cars and the no
license plates of the trailer. Some of them
dented. This is what we look at every day.

And on any given day, I can assure
you since I live right in the neighborhood and
use the back door all the time to go to the
Metro, there are at least 50 cars on this site
between the front, the side and the back and
the two sides.

COMMISSIONER MITTEN: Just to

clarify, are you saying that as it relates to
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4225 exclusively?

COMMISSIONER PERRY: This is all
4225 exclusively.

COMMISSIONER MITTEN: Okay.

COMMISSIONER PERRY: None of these
photos are of 4221 with the exception, I don't
know 1f I put 1in the one that's the rear
service door, but I don't think I did. All of
this 1is 4225.

COMMISSIONER MITTEN: Okay.

COMMISSIONER PERRY: Everyone of
these pictures.

And in our other submission to you
we attached a photograph with the sign that
was on the property for Van Ness Auto Sales.
So I don't know where they disappeared to, but
they've now -- but everyday there are still
cars parked there saying for sale. So I'm
assuming it's Van Ness Auto Sales.

In this brief we also, it's tabbed
but just so we go through it quickly, this is
the City Paper from 1995 and some other
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articles, all showing the expansion of the gas
station.

MR. ROSENBERG: Objection, but I'm
sure this Board can this for what 1t is --

COMMISSIONER PERRY: No, they
will.

MR. ROSENBERG: -— any purpose
they're worth.

COMMISSIONER PERRY: They will,
believe me.

CHAIRPERSON GRIFFIS: What's the
objection on the City Paper?

MR. ROSENBERG: She's got a
newspaper article from 995 that talks about--

CHATRPERSON GRIFFIS: Well, I know
what it is, but what's your objection? Is it
relevance.

MR. ROSENBERG: It's irrelevant to
the issues that this Board is to consider

CHAIRPERSON GRIFFIS: Understood.

COMMISSIONER PERRY: But it's all

background in this case, it's 4225.
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MR. ROSENBERG: A Certificate of
Occupancy that was issued seven years after
this newspaper article.

CHAIRPERSON GRIFFIS: A lot of
this was submitted originally in this case, is
that correct?

COMMISSIONER PERRY: Some —-- most
-- no, the newspaper articles were not.

CHAIRPERSON GRIFFIS: Not that in
particular, but other pieces.

COMMISSIONER PERRY: We dealt with
our previous submissions with --

CHAIRPERSON GRIFFIS: Understood.

COMMISSIONER PERRY: -— 4221.

CHAIRPERSON GRIFFIS: Right. I
don't disagree.

COMMISSIONER PERRY: But this is
all pertinent to 4225. There's three separate
articles there.

CHATRPERSON GRIFFIS: Good.

COMMISSIONER PERRY: All showing

the expansion without BZA approval of the
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station. And I think it all goes to the
credibility of the applicant.

CHATIRPERSON GRIFFIS: Sure. Sure.

COMMISSIONER PERRY: WE support,
of course, the decision to revoke the
Certificate of Occupancy. And we believe that
Section 118.4.3 of Title 12 gives the Director
the authority when a CFO has been issued in
error.

When they filled out their
application for the CFO, and there was a clean
hands certificate in everything, it showed a
change of ownership. There has been no change
of ownership, as we heard even here tonight.

Kuri Brothers is not now, nor have
they ever been the owner of 4225 Connecticut
Avenue.

MR. ROSENBERG: Objection.
Objection. It's not the issue before here.
We've never said Kuri Brothers is the owner.
It's not the issue. The testimony you heard

from Mr. Kuri 1s he's a tenant.
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CHAIRPERSON GRIFFIS: Right.

COMMISSIONER PERRY: But when you
fill out a form to get a Certificate of
Occupancy and you say that vyou've changed
ownership, 1t 1s 1important because your
falsifying a document in order to obtain a
CFO.

MR. ROSENBERG: It's the
difference between the ownership of a business
versus ownership of property.

CHAIRPERSON GRIFFIS: Right. I
think it's a little bit defused and
utilization of --

COMMISSIONER PERRY: But I don't
believe Mr. Kuri owns the business. Ku Yuen
is still the owner of the property.

MR. ROSENBERG: Okay.

COMMISSIONER PERRY: He's still on
the corporation papers and it's --

COMMISSIONER MITTEN: We're back
to stuff that's not relevant --

COMMISSIONER PERRY: Okay. Okay.
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COMMISSIONER MITTEN: -— even
though you might disagree.

COMMISSIONER PERRY: I guess what
I'm -- the Supreme Court has already decided
this case as to whether a repair garage can go
into a C3A neighborhood without a special
exception.

COMMISSIONER MITTEN: Actually, I
don't think that was the Supreme Court.

COMMISSIONER PERRY: Not -- it's
Court of Appeals.

I think what we're saying 1is we
believe that and we think that what Ms. Hicks
Jjust testified to, and I could be wrong, but
if understood her correctly she said an
automobile service center would be a primary
use, which changes the whole site. It changes
it from a gas station to an automobile service
center that would allow repair. And I don't
think the Zoning Administrator has the
authority under the Zoning Enabling Act to

change the whole character of this gas station
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into a service center with major repairs.

CHATRPERSON GRIFFIS: Okay.

COMMISSIONER PERRY: And I think,
you know, we'll just stop 1t here. But you
have all our submissions, the background. The
ownership issue, who really owns the property.

CHAIRPERSON GRIFFIS: Excellent.
Thank you very much.

Let me just quickly go over -- the
cover of this is the ANC 3-F Resolution. And
this 1is the current resolution, 1is that
correct?, of —--

COMMISSIONER PERRY: We did two
resolutions.

CHAIRPERSON GRIFFIS: Right.

COMMISSIONER PERRY: Because we
had two different hearing dates. We did not
have the motion to -- because we got that the
same day as our meeting.

CHATRPERSON GRIFFIS: Okay.

COMMISSIONER PERRY: So we didn't

have a lot of the new submissions. We met on
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the 20th, the same day everything was due

here.
CHATRPERSON GRIFFIS: Okay.
COMMISSIONER PERRY: We have two
resolutions, both of -- one that we passed

when we thought we were going to testify in
this April. That's in this packet.

CHAIRPERSON GRIFFIS: Right.

COMMISSIONER PERRY: The second
one when we thought we were testifying the
second time.

CHAIRPERSON GRIFFIS: Okay. So
the one we have today --

COMMISSIONER PERRY: All we're
saying is we do not object to a gas station.
We do object to a repair center.

CHAIRPERSON GRIFFIS: I see.
Okay. And we have this stamped 1in at
September 26th, which would be the most
current.

COMMISSIONER PERRY: Yes.

CHATRPERSON GRIFFIS: Okay.
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Excellent. Thank you very much.

Any other questions of the Board?
Not hearing any questions, go to any cross?

MR. ROSENBERG: Just very few, Mr.
Griffis.

CHATIRPERSON GRIFFIS: Sure.

MR. ROSENBERG: A few.

Ms. Perry, looking at this
resolution that you just talked about on page
2 1t says it was adopted by a vote of four-to-
zero—-to one.

COMMISSIONER PERRY: Yes.

MR. ROSENBERG: So this resolution
was adopted by four people total?

COMMISSIONER PERRY: We have seven
commissioners. That night we only had five
commissioners present.

You know, we met the third Monday
or whatever normally. And there are times when
somebody is sick or somebody is out of town.

MR. ROSENBERG: So four people
were in favor.
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Second, this picture --

COMMISSIONER PERRY: Four 1s a
quorum. That's all we need.

MR. ROSENBERG: This picture, the
second to last picture in Tab C.

COMMISSIONER PERRY: Tab C.

MR. ROSENBERG: That you're
referring to.

CHAIRPERSON GRIFFIS: Rear of lot
42257

COMMISSIONER PERRY: That's the
rear of the lot, yes. That's the rear of 4225.

MR. ROSENBERG: All right. You
cannot testify as to when this photograph was
taken, correct?

COMMISSIONER PERRY: YUes, I can.
This photograph was taken in -- prior to our
April hearing.

MR. ROSENBERG: When prior to our
April? Was it taken in 2004, 2003, 19997

COMMISSIONER PERRY: No. IT was
our April hearing -- our April -- it was 2005
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or 2006 when we were here.

CHAIRPERSON GRIFFIS: So when
approximately was this taken?

COMMISSIONER PERRY: I'd be very
happy to go into our ANC office and pull up
the exact date, because 1it's on our ANC
computer from -- it was taken by -- around
April 30, 2006, along about the same time that

we show some other pictures of the site at the

same time. So 1t's roughly April 30th --
because Frank wouldn't -= Commissioner
Winstead.

MR. ROSENBERG: You telling us

these pictures were taken on April 30, 20067
COMMISSIONER PERRY: Most of --
yes, 1 am.
MR. ROSENBERG: Okay.
COMMISSIONER PERRY: That's what's
written on here and this was not done by me.
It was done by Commissioner Winstead.
MR. ROSENBERG: Okay.

COMMISSIONER PERRY: Who I believe
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Mr. Kuri has met. And I'd be happy to have
him submit an affidavit to the file if you'd
like.

MR. ROSENBERG: Nothing further,
Mr. Griffis.

CHATIRPERSON GRIFFIS: Thank you.

Cross?

MR. ROSENBERG: ©No, Mr. Chairman.

CHAIRPERSON GRIFFIS: Thank you.

Very well, Ms. Perry. Thank you
very much. We appreciate it. We're going to
pull together all of your submission,
obviously, and we'll put it in some order in
chronology.

That being said?

MR. ROSENBERG: Mr. Griffis, we
have very short, maybe five minute rebuttal of
Mr. Kuri to address some of the 1ssues that
were raised recently.

CHAIRPERSON GRIFFIS: Excellent.
Let's do that. Let's do rebuttal unless you

have questions first of the ANC?
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COMMISSIONER MITTEN: I just want
to ask Mr. Crews a question, because the way
all the testimony is falling out, this is one
way of characterizing for myself the way the
testimony is falling out. Your focused in part
what's permitted as a matter of right. And so
you focus on gasoline station and you look at
the definition and say it's not that. So that
it must be something that's not permitted as
a matter of right.

The Appellant is looking at it and
going well repair garage, I'm focusing on
repalr garage. So it's not -- you know, and
they're looking at heavy repair as opposed to
light repair. And so they're saying it's not
heavy repair because that's what a repair
garage 1is.

And so let's just say for the sake
of discussion so I can understand your method
of interpretation, let's say that there's this
incidental kind of repair to a gas station and
then there's light repair, and light repair is
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really not captured in a definition, let's
Jjust say. And then there's repair garage, and
that's heavy.

And so there's a kind of slippage
in terms of our definitions, and maybe that's
what a prior Zoning Administrator was trying
to do i1s saying there is some slippage here so
I'm going to create this middle category
called automobile service center.

If that's an appropriate
characterization, what's your view on where
the line is line for uses that are permitted?
And if 1light repair 1isn't captured in a
definition, how do you treat that, how would
you treat it 1f it's not captured in good
language in the definition of gas station or
repair garage-?

MR. CREWS: I don't think that's a
good distinction.

COMMISSIONER MITTEN: Okay.

MR. CREWS: That 1it's repair.
Repair is repair. You're 1in compliance of
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20,000 student head count is 20,000. And so
it's repair.

And, agailn, 1it's because of the
definitions that are mutually exclusive.
Gasoline service station cannot be a repair
garage.

What the Appellant is trying to
get you to believe that there is some sort of
distinction. But the gasoline service station
definition I think 1s pretty clear. 1It's
incidental services 1including lubrication,
sale of tires and batteries and the -- or
other automobile accessories. But we're
talking about minor repair, sales and
installation of automobile accessories.

Again, we can't read to be
including repair because it specifically says
it cannot be repair. And the garage repailr
says or other motor vehicle maintenance or
repair.

There's a reason why I think the

Zoning Commission made these distinctions.
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And that's because automobile repair creates
a bigger impact on the neighborhood.

COMMISSIONER MITTEN: Okay.

MR. CREWS: And so that's -- so I
don't see that -- I don't buy that distinction
between light and heavy repair. It's repair.

COMMISSIONER MITTEN: Okay. So
Just to -- so 1f it's not explicitly
articulated in a matter of right use, then
it's something else?

MR. CREWS: Well, I think because
we have to read the regulations, we have to
interpret them strictly.

COMMISSIONER MITTEN: Okay.

MR. CREWS: And that's what I'm
trying to do.

COMMISSIONER MITTEN: Okay.

CHAIRPERSON GRIFFIS: Any other
clarification gquestion of the Board? If not,
let's do this: We're going to have rebuttal.
We'll obviously have cross at that. What I'd

like to do 1is allow five minute closing
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statement summation from each, the Government
if they have, the ANC and then I'll allow you
your closings, summations and closing.

MR. ROSENBERG: Okay.

MR. ROSENBERG: Mr. Kuri, let's go
over a couple of things. First let's look at
this letter from Olympic, Exhibit 2, Olympic
Auto Parts. And I want you to go down that
list of categories and parts that Olympic
supplies you and tell us what you do 1in
connection with those?

MR. KURI: We replace the parts on
the cars. I went this almost exactly list
with--

COMMISSIONER MITTEN: Would vyou
mind pulling the mike closer. I'm just having
trouble hearing you.

MR. KURI: Okay. 1It's a replacing
of these parts. All these parts are considered
accessory parts. It's Auto Zone only sells
accessory parts and all this stuff is found in

Auto Zone. And it's the same list that I, you
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know, basically told Mr. Bellow back when I
got the CFO. Well, he had asked me what I
did, and I showed him this type of list. And
that's how he gave me the CFO.

MR. ROSENBERG: Now --

MR. KURTI: And these aren't any
rebuilding parts, as was mentioned before.
Just because you put a tie rod in, doesn't
mean you're rebuilding a front end. That's
accessories. It's a small part.

Just because you put a spark plug
in doesn't mean you're rebuilding an engine.
You know, you can drive to any gas station
from coast-to-coast and any gas station
considers this light repair work. On your way
home stop somewhere and 1look at the gas
station to see, it's all light repair work.
It's not major repair work. They don't do
those types of major repair work. Those are
done in warehouse districts that swap engines
and transmissions.

COMMISSIONER MITTEN: Can I just,
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to use the formulation that DCRA is using, can
you represent or are you representing to the
Board that that what you're describing or what
you're going to continue describing, falls
under the definition of gasoline station?

MR. KURI: Yes. Back in -- back
in the '50s all this work was done at gas
stations.

In the '70s, in the '80s.

COMMISSIONER MITTEN: No. I don't
mean commonly. I mean look at the definition
of gasoline service station and tell us under
what phraseology you would capture the things
that you are -- that you described and maybe
will continue to describe as 1t relates to
those items on the list in Exhibit 2.

MR. KURI: Accessory —-- automotive
accessories. Other automotive accessories 1s

all spark plugs, air filters, spark plug

wires; those -- you know, back in the day
distributor caps. Now you don't have
distributer caps anymore. So that's
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categorized under the accessories. Just like
I mentioned to you before, the Auto Zones.
Auto Zone, you go into an Auto Zone all they--
they don't sell major parts. It's all little
stuff; wiper blades, batteries, spark plugs,
you know, air filters, all that stuff. Brake
shoes, brake pads. Those are accessories for
cars.

MR. ROSENBERG: This sales "sale
installation for minor repair, tires,
batteries and other automobile accessories."
You're 1installing and repairing, right, of
those items?

MR. KURI: Yes. Yes, we're not
rebuilding. We're not, you know -- 1it's not
rebuilding anything, rebuilding starters or
anything like that. This 1s just getting a
part. If it's a spark plug, air filter or,
you know, a tire rod and just putting it on.
It's not major, it's -- you know, as you can
tell from our bills, they're $300. You know,

a major repair is in the thousands. You know,
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it's -- I mean, you get your cards worked on,
$300 isn't much.

MR. ROSENBERG: Well, what about
the -- let's get out another one. Mr. Crews
said, I wrote this down, "You can change
tires," Dbut he said "You put on a wheel
balancer but not do a tire alignment." Can
you respond to that?

MR. KURI: Yes. Anytime you get a
tire replaced or you replace your tires, they
always sell realignment with it. If you don't
align the car, the tire could wear out in
10,000 miles. So you do the balancing and
then you do the aligning.

MR. ROSENBERG: Now I'm not going
to belabor it, but this photo that we were
Jjust referring to, this second to last one in
Ms. Perry's Tab C, what conclusion do you come
in looking at that photo?

MR. KURI: All those cars before T
had my driver's license. It's a '79 Cadillac,
'79 Chevy, a '70 -- you know, in the '70s or
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'80s Nissan and maybe a BMW, that's '89. This
picture is an old picture, very old. I mean,
nobody drives those cars around anymore.

MR. ROSENBERG: You're telling us
that there's no way this picture could have
been taken April of '06 on your lot?

MR. KURI: No way. No way.

MR. ROSENBERG: All right. Now,
is this the first time you've testified before
the BZA?

MR. KURI: Yes.

MR. ROSENBERG: Other than that
time with Mr. Bellow, is this the first time
you've ever had an opportunity to be in the
presence of a Zoning Administrator and tell
him what you do?

MR. KURI: Yes.

CHATRPERSON GRIFFIS: Any Ccross on
the testimony we just heard?

MR. GREEN: Yes.

Mr. Kuri, you indicated that the

average price was around $300, is that not
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right?

MR. KURI: Well, that information
that I got from my computer. So the average
ticket sale.

MR. GREEN: Yes.

MR. KURI: And it calculated it to
be in the three hundred. I don't know the
exact number.

MR. GREEN: Okay. So we're 1in
that neighborhood. We'll agree with that.

How much is an o0il change? If T
drove my vehicle there for an oil change, what
would you charge?

MR. KURI: $25,95 plus taxes.

MR. GREEN: Now you indicated that
you had a conversation to Mr. Toye Bellow, 1is
that not right?

MR. KURI: Yes.

MR. GREEN: And when you met with
Mr. Bellow, did you explain to him what you
were trying to do?

MR. KURI: Well, he knew what I
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was doing. And we Jjust went over it together.

MR. GREEN: When you went over it
together, did that include a discussion of
brake parts?

MR. KURTI: It was every -—-
everything on that work that I do.

MR. GREEN: So 1in other words,
everything that is listed in the letter from
Olympics, you discussed with Mr. Bellow, that
not right? Exhibit 27

MR. KURI: Yes, I'm looking at it.
I'm just going down the list. Maybe I didn't
say anything about the wheel bearings and
maybe the oxygen sensor.

MR. GREEN: But you told him you
were putting in mufflers?

MR. KURI: We were replacing
mufflers.

MR. GREEN: Tail pipes, catalytic
converters?

MR. KURI: Yes. Yes. Well, I

didn't tell him. I don't know if I told him,
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you know, specific catalytic converters. T
did say like exhaust systems, tune-ups. And we
went down, you know, and we spoke about the
type of parts.

MR. GREEN: Can you explain why is
it that Mr. Bellow indicated a testimony that
windshield wipers --

CHAIRPERSON GRIFFIS: Wait a
minute. What testimony are we talking about
with Mr. Bellow?

MR. GREEN: I'm looking at
something called the Appellant's Brief 1in
which --

CHAIRPERSON GRIFFIS: But that's
come up in rebuttal, has it?

MR. ROSENBERG: No.

MR. GREEN: Oh. Your Honor, he
indicated that he sat down with Mr. Toye
Bellow and they had a discussion about what it
was that he was trying to do. And --

COMMISSIONER PERRY: I can clarify

what Mr. Green 1is reading from. In the
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Applicant's brief under Tab 2, I think, or 3
he attached some pages of a transcript
identifying Toye Bellow and why he created
this wuse category of automobile service
center.

CHAIRPERSON GRIFFIS: Yes.

COMMISSIONER PERRY: What Mr.
Green 1is quoting from is the Appellant's Brief
in that case that was before you and it's
titled -- 1t was 0001. whatever. It was the
one where you upheld the decision of Judge
Lennox Simon, and subsequent to that you then
issued a -- you then issued -- with another
CFO revocation and then we had the de novo
hearing. But prior to that there was an appeal
to you, and the transcript is in your file.
And this 1s what 1t looks like.

CHAIRPERSON GRIFFIS: All right.

COMMISSIONER PERRY: It was an
appeal. And what Mr. Green is quoting from
was the Appellant's Brief to you in that case

about the conversation between Bellow.
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CHATRPERSON GRIFFIS: Okay.

COMMISSIONER PERRY: And we would
-- you know, I think also our ANC would
request instead of Jjust two pages of the
transcript, Mr. Bellow's testimony goes on for
probably 30 pages and say why he issued as
automobile service center.

CHAIRPERSON GRIFFIS: In the ALJ
proceeding?

COMMISSIONER PERRY: Yes.

CHAIRPERSON GRIFFIS: Okay. Good
enough.

Let's move on.

MR. GREEN: Again, when asked what
automotive service center meant, isn't it a
fact, sir, that you explained when Mr. Bellow
was asked what specific sorts of activities
could be performed at an automotive service
center, isn't it a fact that your discussion
centered around wind -- mirrors and wiper
places and that sort of thing, headlights.

MR. KURI: Mr. Bellow and all the
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inspectors that came out, I never hid anything
from anybody. They saw what they saw. They —--
you know, we were clarifying the CFO. They --
they -- 1t's not that they didn't know. They
came to my gas station many times. I've had so
many 1inspectors come out, sometimes two a
week, and one of them, everyone of them before
they left said we don't see anything wrong,
everything's fine, and they'd leave.

COMMISSIONER PERRY: We object.
Because we don't --

MR. KURI: And that's the truth.

COMMISSIONER PERRY: And none of
them are here. And we don't know that.

MR. KURI: I'm telling -- I'm
telling vyou what I saw and my -- my
discussions with inspectors.

MR. GREEN: But, sir--

MR. KURI: And Mr. Bellow, and
that's what he's asking me.

MR. GREEN: Okay. When you said

that and you talked about the windshield wiper
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blades and the mirrors --

MR. KURI: I didn't tell him
windshield wiper blades.

MR. GREEN: All right.

MR. KURI: Those are -- that's
part of the work that we do, but that wasn't
the concern when we had the discussion. It
was these type of parts.

MR. GREEN: You indicated that
with electronic parts you didn't disclose that
to Mr. Bellow, is that right? That was your
testimony.

MR. ROSENBERG: That's not what he
said.

MR. GREEN: Oxygen sensors you
didn't discuss with Mr. Bellow, is that right?

MR. KURI: I can't recall. I mean,
I don't know 1if I -- I probably didn't.

MR. GREEN: Suspension parts you
didn't discuss with Mr. Bellow, is that right?

MR. KURI: No, I believe I did. I
probably told him shocks and -- because that's
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the type of work that we do. I mean, I
mentioned those. Those are items I mentioned
to him. I wasn't trying to hide anything from
Mr. Bellow. He knew -- you know, he -- and
even if I go down to the CFO now, they all
know what's going on.

CHAIRPERSON GRIFFIS: Okay. What
else?

MR. GREEN: I don't have any other
questions, Mr. Chairman. Thank you.

CHAIRPERSON GRIFFIS: Thank you.

MR. KURI: I Jjust want to say
that, you know --

CHAIRPERSON GRIFFIS: Hold that
thought. You can tell your attorney.

Did you have any cross? Anybody
have any follow up gquestions? Redirect on
that?

VICE CHAIRPERSON MILLER: One
follow up question. That is when Mr. Bellow
came out, or whoever, determined that vyou

needed another Certificate of Occupancy for
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the automotive service center, use or
categorization that they came up, did they
then determine that the gas station
Certificate of Occupancy did not cover the
activities that were occurring there?

MR. KURI: No, because they --
they saw -——- I -- I explained to them what the
accessoriles was. You know, I explained that
those are accessories. You know, and they'd
be categorized just like any gas station that
you go to. I mean, they all do -- this is
considered accessories. You know, a spark plug
isn't a major part. It's just a -- 1t takes
two seconds to put it in. An air filter, I
mean -- you know that's what I explained to
all of them.

And Ms. Rocket, you know that came
with Mr. Crews, she's been going through this
whole time. She knows the whole history of it.
And she's one witness that you can bring in.
And she knows that even the day I arrested,

she's 1like "Chris, I'm so sorry. I can't
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believe this is going on."

VICE CHATIRPERSON MILLER: Let me
just to say that --

MR. GREEN: We object, Mr.
Chairman. Ask to have it stricken.

VICE CHAIRPERSON MILLER: My
qgquestion was 1t sounds 1like vyou had a
Certificate of Occupancy for a gas station and
then they came out and determined you needed
something more than that, i1s that correct?

MR. KURI: I don't think so.

VICE CHAIRPERSON MILLER: Well
then you got a second one for automotive
service center.

MR. KURI: Well, I think -- well,
that was due to the fact that I didn't own the
gas station at the time. See, I wasn't
running the gas station. And I went in there
because, you know, I don't think they called
mein. I just -- I didn't own the gas station.
I wasn't selling fuel, so can I have a gas

station CFO if I'm not selling the fuel?
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VICE CHATIRPERSON MILLER: Oh, so
you're saying you didn't think you had a CFO
that covered what you were doing? Because it
was a different operation?

MR. KURI: ©No, no. Not what I was
doing. I Jjust -- I Jjust didn't know -- I
didn't know the difference.

MR. ROSENBERG: There was a CFO
for the sale of gas, just not issued to Mr.
Kuri. It was issued to someone else.

MR. KURI: Yes, and I don't know

what --

CHAIRPERSON GRIFFIS: Anything
else?

COMMISSIONER PERRY: Our ANC does
now.

CHAIRPERSON GRIFFIS: Pardon me?

COMMISSIONER  PERRY: We have
something else based on what was just said.

CHATRPERSON GRIFFIS: Cross on
that?

COMMISSIONER PERRY: Yes.
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CHATRPERSON GRIFFIS: Okay.

COMMISSIONER PERRY: I think what
I just heard is that Mr. Kuri -- Chris Kuri
Jjust said he did not have -- did not own a gas
station, so therefore he had to get a
different Certificate of Occupancy. But if you
look at these Certificate of Occupancies 1in
their own submission to you through Mr.
Demara, the first Certificate of Occupancy is
issued to Kuri Brothers for motor vehicle
fueling. It's dated February 17, 2000.

COMMISSIONER MITTEN: Are you
asking a question?

CHAIRPERSON GRIFFIS: What's the
question?

COMMISSIONER PERRY: Oh. Mr. Kuri
-—- sorry about that. Mr. Kuri, in Mr. Demara's
submission to us under Tab 2 it shows a
Certificate of Occupancy for motor vehicle
fueling issued to Kuri Brothers, dated
February 17, 2000. Is that accurate?

MR. KURI: Yes.
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COMMISSIONER PERRY: Okay.

MR. KURI: And that's -- that's --
that would <cover all the repairs and
everything that we did.

COMMISSIONER PERRY: Okay. So
then why in May 14 of 2002 did you go and get
a Certificate of Occupancy for Van Ness Auto
Care showing change of ownership as an
automotive service center if you thought the
one in 2000, as you just stated, covered what
you were doing at 4225, why did you go and get
a separate one for automotive service center
showing change of ownership, dated May 14,
2002? Two years later.

MR. KURI: I just went down there
to get this cleared up. And I was dealing with
the 4221, and I just figured, you know, while
I was down there I can get this. I don't -- T
don't know. I'm not too, you know, good with
CFOs and stuff. So when I was down there T
was just like well I'll get one for that and

I'll get one for up here. That's all.
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COMMISSIONER PERRY: To your
knowledge, Mr. Kuri, our ANC and I know we've
been through it before, has always complained
about 4221 and the work being done there.

MR. ROSENBERG: Objection.

COMMISSIONER PERRY: What's your—--

MR. ROSENBERG: Where we going?

COMMISSIONER PERRY: I was going
to ask him have we ever -- never mind. I'll
Just withdraw. I won't go there.

MR. ROSENBERG: Okay.

CHAIRPERSON GRIFFIS: All right.
Let's go quickly.

Ms. Perry, 1I'll offer vyou two
minutes for any summation remarks, any
closings. Very good. Thank you.

Mr. Green, five minutes. What do
you have?

MR. GREEN: Thank you, Mr.
Chairman.

This 1s a very simple case.

Forget the accusatory language, 1it's about
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what 1s permitted and what is not permitted.
I start with the definitions. I'm not going to
belabor them because the Board has read it and
knows 1t certainly better than anybody in
here. But I point your attention to the end
of repair garage. After it talks about body
and fender and painting and rebuilding and
upholstery and so on, it says "other motor
vehicle maintenance or repair."

And what we have in a letter dated
October the 25th, 2006 from Olympic Auto to
the Appellant, it goes down a litany of items
that are needed to do what? Conduct
automotive repalr, maintenance and repalir of
a motor wvehicle. That's what this letter
talks about.

These are not accessories. We
have to get into what is an accessory. Spark
plugs are not an accessory, nor tire rods, nor
starters or alternators, wheel bearing and
seals. These are not accessories.

When we talk about accessories for
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a vehicle, we're talking about CD changers,
maybe, an upgrade 1in a radio perhaps. But
that's not what's being done here.

There was a meeting with Mr. Toye
Bellow between the respondent -- I'm sorry,
the Appellant and Mr. Bellow. And one of the
things that came out of their discussion was
what he would be doing. And he talked about
mirrors, wipers, headlights. And that's what
Mr. Bellow's testimony, and I direct vyour
attention to the transcript page 129, line
318. At no point is there any discussion of
exhaust systems, suspension parts. tie rods,
ball joins, hydraulic parts.

I submit what we have when Mr.
Bellows tried to be accommodative 1in this
automotive service center, we have on the part
of the Appellant a misrepresentation of a
material fact, which did what? Misled Mr.
Bellow. Mr. Bellow thought that they were
going to deal with headlights. Mr. Bellow was

not aware of any suspension parts, because if
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he were it would be where? In his testimony.
It's not.

Our Zoning Administrator 1is a
strict constructionist. Gasoline service
stations are permitted to do what? Make minor
repalrs to tires, batteries or other
automobile accessories. Timing parts are not
an accessory. Tie rods are not an accessory.

Gasoline stations shall not be
involved in a repalr garage circumstances in
a C3A without seeking some special exceptio
with the Board of Zoning Adjustment. We have
a situation here where the Appellant did not
seek any type of exception or variance or
anything. There's no record of it. They had
16 years to do something. They didn't do it.

4225 and 4221 are the same
factually. The circumstances are the same.
One's redux, that's what we have here. So if
we apply the same standard that the Zoning
Administrator did, it would be understood that
repalir garages as a matter of right are
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impermissible in a C3A zoned area. That they
can do motor vehicle maintenance or repair as
described in this October 25, 2006 letter to
the Appellant if they get a special exception.

CHATIRPERSON GRIFFIS: Thanks.
Thank you very much.

Let's move ahead.

MR. ROSENBERG: I will be brief,
Mr. Griffis, and on behalf of Kuri Brothers
and the others of us that are here, we really
appreciate the Board staying late tonight and
hearing this issue. And we really do express
appreciation to all of you.

I think first of all, you know,
let's understand. I think there's no doubt.
The issue is not that Kuri Brothers is doing
repairs that they knowingly know they should
not be doing. In fact, if anything,
Christopher Kuri has since the year 2000
attempted to comply with the law and to do
only that which he is entitled to do. And he

has been told time and time again that is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

548

minor repairs and that is what he has been
doing.

It is really questionable that the
Zoning Administrator takes a position at this
time contrary to what all his predecessors
have said, to what the history of this
interaction with this business has been.

The work that is being done falls
within a definition of minor repairs. It does
not fall within the definition of garage
repair that talks about body and fender work
repair, painting, rebuilding, reconditioning,
upholstering and reequipping. They are trying
to equate to the replacement of a spark plug
or something like that that 1it's some major
repalr when it is not. And in effect, they
really are going down a slippery slope that
I'm not sure they want to go down because it
is going to encompass so many other businesses
with the position they are taking tonight.

Christopher Kuri testified that he

went down to the Zoning Administrator because
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he was catching flak from the neighborhood and
he said I just want to do what's right. Mr.
Bellow, looked at the full litany of the work
that was done and said this is what within my
latitude to give you this CFO to do this work.
And it is clear that the Zoning Administrator
has the latitude to issue designations that
are not specifically spelled out in order to
adapt to changing times, technology, or
whatever. And that is what has occurred. And
to come in and say that it was issued in error
is wrong. And that is really the issue that's
before us, because that's what the notice of
revocation says. It wasn't issued in error.
If it was 1ssued in error, they would have
brought Mr. Bellow 1in here to say I was
misled. I should not have issued it. I was
told X when the facts were Y. And that's not
at all the case.

What you've heard from Christopher
Kuri, who everybody has got to agree is as
honest as they can be. I mean you've seen
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him. Is that he simply went to Mr. Bellow and
said here's what we did, here's the work we
do. And Mr. Bellow said you're entitled to do
it and here's the use designation that we are
going to apply.

That is -- and that falls within
his latitude and the discretion that he can
do.

Then vyou get from there, Mr.
Crews' efforts to try to revoke the
certificate Dbecause Mr. Crews says you're
doing -- first, he said you're doing heavy
repairs and then he says a repair is a repair,
which 1s something new that we've heard today
for the first time. A repair 1is a repair,
which I guess means if your windshield wiper
is broke and I got it repaired, a repair is a
repair. You got to that at a major garage.
You got to do that when you own a garage
repair center and not at the local Texaco
station and not at the local Shell station.

And he's creating -- we're creating things
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here that are just illogical out there and are
not areas where the Zoning Administrator
should be going or this Board wants to go.

We submit to you that you heard
it, and I think many of you questioned Mr.
Kuri directly. The work he does is of a minor
repalr nature. That 1s what Mr. Bellow
envisioned when he issued the Certificate of
Occupancy. It's been proper and it should be
upheld.

And the efforts to revoke 1it
should be reversed and this Board should
simply go on with his business.

CHAIRPERSON GRIFFIS: Excellent.
Thank you very much.

That's going to conclude the
hearings on this appeal. Let me Jjust go
through any administrative 1issues that we
might have and also ask the Board i1f there is
additional information that we want submitted
into the record.

There was the last question, Mr.
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Green, of your closing statements you cited us
transcript. Did you want to dispute the cite
of that, because I'm assuming that's already
in the record?
COMMISSIONER PERRY: I will have
to Xerox that and put into the record.
CHATRPERSON GRIFFIS: Oh, you mean

you were reading something that's not in the

record?
COMMISSIONER PERRY: It's in —--
MR. GREEN: It's in the record,
but it's in the -- transcript --

COMMISSIONER MITTEN: You need to
turn on your microphone, Mr. Green.

MR. GREEN: Sorry. Thank you.

It's it in the full transcript,
which is entitled -- wait a minute. It was
part of the Appellant's Brief, 0001 and it was
the appeal of a hearing before the Honorable
Lennox Simon. And it was part of the
Appellant's brief submitted by Stanley H.

Goldschmidt. He was counsel for the Appellant
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at that time.

COMMISSIONER PERRY: The
Appellant's brief in this case?

MR. GREEN: No, no, no. This was
in the--

CHAIRPERSON GRIFFIS: Is that in
our record?

COMMISSIONER MITTEN: No.

CHAIRPERSON GRIFFIS: What he
cited, it's got --

MR. GREEN: Yes. Yes.

COMMISSIONER PERRY: That brief is
in your record. I came down yesterday and
it's in the civil infraction file.

MR. GREEN: Yes. And then --

COMMISSIONER PERRY: And I can
show you where it 1s 1n your office. I
Xeroxed the whole transcript.

MR. GREEN: This 1s the entire
transcript.

CHAIRPERSON GRIFFIS: Is it 1in

this record?
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COMMISSIONER PERRY: No.

MR. GOLDSCHMIDT: No. This involved
4221. It involves 4221.

MR. GREEN: Well, for clarity's
sake then, we're willing to resubmit this so
that the Board can have an opportunity to
review it.

COMMISSIONER PERRY: It's the
reason that Toye Bellow said he created this

designation auto service center, and it's in

that --
CHAIRPERSON GRIFFIS: I understand
that.
MR. GREEN: Yes. That's the
mistake. Okay. That's the error.
CHATRPERSON GRIFFIS: Okay, ma'am.
All right. Let's get that in the
record.

Ms. Bailey, do you have notes or
additions to the Board's information that we
were requiring to be put in the record?

MS. BAILEY: I'm not sure if Ms.
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Mitten still wants the chronology of the

Certificate of Occupancies since Mr. Kuri has

been affiliated with the site. That was
something that was asked for. Do you still
need that?

COMMISSIONER MITTEN: I don't have
a burning desire anymore to have it.

MS. BAILEY: Ms. Perry indicated
that she would verify that the Amoco BP
station located on Connecticut Avenue was
allowed to do automotive repalr prior to an
advent of the May 12th, 1958 zoning
regulations. I don't know if that's needed or
not.

CHAIRPERSON GRIFFIS: The Amoco
station up the street, do we want Ms. Perry to
establish its previous use prior to the zoning
regulations? I thought not. I don't think
So.

MS. BAILEY: Okay. Certificate of
good standing from the Appellants regarding
the articles of incorporation.
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CHATRPERSON GRIFFIS: Thank you. I
didn't have that listed. Well, the record
will stay open for any additional submission
if you want to avail yourself of that, as that
came up today.

MS. BAILEY: And the only other
thing that I have is what Mr. Green 1s going
to be filing today. Ms. Simmons will get that
after the hearing closes.

The document that you just spoke
about Mr. Green?

CHAIRPERSON GRIFFIS: Ah, the
transcript.

MS. BAILEY: Right.

That's all I have, Mr. Chairman.

CHAIRPERSON GRIFFIS: Okay. All
right. Good.

Board members have any other
recollection of other issues? Does any of the
other participants? Yes, sir. Mike. Sorry,
you're just not on the record again.

MR. ROSENBERG: I'm sorry. Can I
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suggest, as I think Ms. Miller has really
focused on it, can Mr. Green and I have just
a couple of days to submit something on the
applicability or inapplicability of that Court
of Appeals decision to this proceeding?

CHAIRPERSON GRIFFIS: Which Court
of Appeals?

MR. GREEN: That's a waste of time
of the body of this Board.

MR. ROSENBERG: Ms. Miller has
said several times, as questioned aren't we
bound by that Court of Appeals decision. And
I have said I don't believe you are bound by
that.

CHATRPERSON GRIFFIS: The Court of
Appeals decision in regard to 42217

MR. ROSENBERG: Right.

CHAIRPERSON GRIFFIS: Ms. Mitten,
you want to --

COMMISSIONER MITTEN: Well,
correct me 1if I'm wrong, I was under the

impression that that was part of the imputes
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for Mr. Crews to revoke the Certificate of
Occupancy, am I wrong?

MR. CREWS: Actually, the
revocation notice for this came before I
assumed the position. It's actually signed by
Acting Zoning Administrator Neil Stanley. But
I think our point is is that that Court of
Appeals affirmed this type of activity because
they've testified that 21 and 25 the same
types of repairs went on, is that the Court of
Appeals said that that's beyond the scope
allowable in a C3A, that that is auto repair
garage. And I think that's the connection, if
it at all.

MR. GREEN: If I can be of
assistance, I direct vyour attention to
footnote 5 of that opinion, which says that
directly.

COMMISSIONER MITTEN: I think this
just reenforces the suggestion, which is that
they should brief it.

MR. ROSENBERG: It would just take
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a couple of days. 1It's pretty short.

CHAIRPERSON GRIFFIS: There is the
applicability.

MR. ROSENBERG: Right. Right.

COMMISSIONER MITTEN: Mr. Green
doesn't want anymore work, but too bad.

MR. ROSENBERG: 1In applicable.

And, Mr. Griffis, we can get it in
this week. It's pretty simple.

MR. GREEN: Mr. Chairman, I can't
do it. I have a --

CHAIRPERSON GRIFFIS: Fair enough.
We'll get you a week.

MR. GREEN: All right.

CHAIRPERSON GRIFFIS: I understand
the fact that -- but I think that the idea of
the a short period of time is that it's not
going to be an extensive briefing of the
applicability of the Board of Appeals
decisions in 4221 and regarding 4225 of which
we are here today. But that's all we need to
say on that.
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Let's set this for decision then,
and I see no reason why we can't put this on
our -- what month are we still in? We're
going to put this on the 9th of January, which
will give us time.

MR. GREEN: Mr. Chairman? Mr.
Chairman?

CHAIRPERSON GRIFFIS: Yes.

MR. GREEN: Mr. Chairman, may I
ask to make an inquiry?

CHAIRPERSON GRIFFIS: Sure.

MR. GREEN: The availability of
the transcript might be helpful in us
formulating a response to this. So whenever
that transcript is ready, I have no idea when.

CHATRPERSON GRIFFIS: Okay. Well,
you can request an expedited transcript. I'm
sure they can get it within a week or two.

MR. GREEN: Okay.

CHATRPERSON GRIFFIS: That doesn't
seem to be in the way of hitting the 9th.
Actually, I'm more concerned with what my
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Board members are telling how packed we are on
that day. However, that 1s our established
decision making date. And it may well be that
it'll be a long one. However, I think we need
to set that, otherwise we move that off to
another month or set a special meeting.

So, with that, I would 1like to
give two weeks —-- let's see how this plays out
in terms of the schedule. We'll have two weeks
for the briefing.

MR. ROSENBERG: Would you want us
to limit to this one 1issue, right, Mr.
Griffis?

CHAIRPERSON GRIFFIS: Yes. I
don't think I need the briefings issued before
-—- we're going to leave the record open also
for findings of fact and conclusions of law.
And so that can come in. But I don't see any
reason why we can't have them all filed at the
same time. We're not looking for responses on
the applicability, unless Board members have
any other -- have differing opinions of that.
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I believe that we can decide or determine on
our own based on that submission.

Again, this 1s -- we leave the
record open for those to avail themselves to
submit these. Certainly not a requirement.

COMMISSIONER PERRY: When do you
want the findings of facts?

CHAIRPERSON GRIFFIS: I'm sorry,
say again.

COMMISSIONER PERRY: When do vyou
want the findings of facts, should we decide
to do them?

CHAIRPERSON GRIFFIS: That's what
I'm getting to now.

COMMISSIONER PERRY: Okay.

CHAIRPERSON GRIFFIS: I think it
would be well served to have that -- the 9th
is the Tuesday. The week prior to that 1is
January 2nd, which doesn't make for a
submission day. I'd like to go to the -- Ms.
Bailey, the Wednesday prior at 3:00.

MS. BAILEY: Would be December
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27th.

CHATIRPERSON GRIFFIS:
Difficulties?

COMMISSIONER PERRY: December
27th? Yes.

MR. GREEN: What's wrong this guy,
and he's been here before.

MR. GREEN: Sorry. Mr. Chairman,
so you want findings of fact and conclusions
of law on the 9th of January of 2007, right?

CHAIRPERSON GRIFFIS: No, no, no.
The 9th of January is when we're deciding
this.

MR. GREEN: You're going to decide
this. All right.

CHAIRPERSON GRIFFIS: We need all
of vyour submission, there's only two
submissions and the record is left open, one
is the findings and conclusions and one 1s the
briefing if you want to address the briefing
and applicability of the court ruling. Both of
those are coming in at the same time. We need
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that no less than a week before.

I understand fully that there's a
holiday in between then.

MR. GREEN: Absolutely.

CHAIRPERSON GRIFFIS: And SO
really what I'm opening up to is whether you
decide to get it ahead time before you enjoy
New Year's Eve, which would be the 27th, which
also gets it to us, and I need to weigh the
balance because we live and do actually real

Jjobs outside of this. So this only is to be

delivered to us. So 1n order for us to be
prepared.

The last case, Mr. Crews 1s
absolutely correct. I believe 1t was

appropriate for us to take it in based on the
facts of that case and what was actually being
submitted. WE also need to balance the fact
that 1f we have all the decision all on the
3rd to wus, it 1limits our opportunity for
factoring all those through.

So what I'd 1like to do 1is to
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establish i1f it's at all feasible to hit the
27th, that would allow us to be delivered that
prior to that weekend.

MR. ROSENBERG: We can do that.

CHATRPERSON GRIFFIS: Okay.

MR. GREEN: We'll do our best.

CHAIRPERSON GRIFFIS: Okay.
You're welcome to get them in earlier and
forget all about that.

Ms. Bailey, any concerns,
questions?

MS. BAILEY: No.

CHATRPERSON GRIFFIS: Very well.

Then I don't have anything else.

MR. GREEN: And, Mr. Griffis,
these do get served on each other?

CHATRPERSON GRIFFIS: Absolutely.

MR. ROSENBERG: Okay.

CHAIRPERSON GRIFFIS: Absolutely.
For absolute parity, and I'll take questions
on procedure. But the record is only open for

this, nothing else is accepted. But anything,
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obviously, submitted into the record still is
served on all parties.

MR. ROSENBERG: Okay. And what
time on January 9th?

CHAIRPERSON GRIFFIS: We're going
to do 3:00. That allows for it to get in and
stamped.

COMMISSIONER MITTEN: No. He means
what time 1s the decision.

MR. ROSENBERG: On January 9th.

CHAIRPERSON GRIFFIS: Oh, I'm
sorry. Forgive me. Thank vyou for the
clarification.

Our meeting starts at 9:30 on the
9th. Pardon? Is it 0:00. Excellent. We have
adjusted that. So it's going to start at
9:00. We have two other cases prior to that.
It's a decision. It's a deliberation of the
Board. I can't predict how long each will
take. And this will be at this point third.

MR. ROSENBERG: So, I apologize —--
does that mean we have to be here at 0
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CHAIRPERSON GRIFFIS: Okay.
That'll do it.

MR. ROSENBERG: Mr. Griffis?

CHAIRPERSON GRIFFIS: Yes.

MR. ROSENBERG: I'm very selfish.
Very selfish. I will tell you, I work both in
our Columbus, Ohio office and our Washington,
D.C. I live in Columbus, Ohio. Ohio State is
playing the night before. Can we do this
afternoon of the 9th so I can 00

CHAIRPERSON GRIFFIS: They play on
the 8th?

MR. ROSENBERG: Yes.

CHAIRPERSON GRIFFIS: Kind of
funny. All right. I'm sorry.

MR. ROSENBERG: Can we Jjust do
that 1in the afternoon 1instead of 1in the
morning.

CHATRPERSON GRIFFIS: I'm probably
tired myself. We're on five minutes, 12 hours

on the Board today.
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But the issue is I didn't look at
specifically the schedule. I've already
scheduled the case to start at 10:30 in the
morning. And it's a special. We hardly ever
do that except for special cases, of which
this is one, which will not allow us to have
time, I don't think, to call the hearing with
the other two cases and this one.

So I would propose that we set
this for a special public meeting. Unless
there's no objection to pushing this to
February, in which case we would set this for
our established meeting in February, which I
think allows some -- a lot of breathing room.

MR. GREEN: The Government has no
objection to that at all, Mr. Chairman.

COMMISSIONER PERRY: Either does
the ANC because we don't meet in the month of
December and we have a Commissioner meeting in
January.

CHATIRPERSON GRIFFIS: Okay.

BOARD MEMBER ETHERLY: Well, while
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the Board is deliberating, I just wanted to
ask 1s that a presumption or prediction on
your part that Ohio State will indeed in that
game?

MR. ROSENBERG: Absolutely.
Absolutely. Mr. Etherly, let me tell you, I
always tell people that I married the most
perfect woman. I married a woman whose father
has six season tickets and no sons.

BOARD MEMBER ETHERLY: Point well
taken.

MR. ROSENBERG: I haven't missed a
home game in 20 some odd years.

CHAIRPERSON GRIFFIS: Let me just
make one point before we get into this case.
We do need to move this off the 9th for our
schedule.

MR. ROSENBERG: February is fine.

CHAIRPERSON GRIFFIS: However, you
do know that you do not and are not required
to be here for a decision.

MR. ROSENBERG: I do.
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CHATRPERSON GRIFFIS: Okay.

MR. ROSENBERG: I do.

CHAIRPERSON GRIFFIS: I Jjust
wanted to make sure that that was clear.

MR. ROSENBERG: But I know that
post-decision he's going to have a lot of
questions. So --

CHATIRPERSON GRIFFIS: Right.
Exactly.

MR. ROSENBERG: February is fine.

CHAIRPERSON GRIFFIS: February it
is. So we can set that for decision making,
a public meeting on February 6th, which will
be Tuesday. That would put it the first case
for decision, which we call to order at 9:30
in the morning.

I will then say we should have the
30th of January at 3:00 all the submissions of
which we have spoken about and required.

Other than that, what else do we
have?

MR. GREEN: January 30th?
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CHAIRPERSON GRIFFIS: Submission
date 1s January 30th. Called on the 6th. of
February. Excellent. Very well.

If there's nothing further, then
the last thing I always say in our decision
making is, of course, we'll call this on the
6th. There would ge no further time for
testimony or submissions. We will, obviously,
call forward this case and deliberate and
decide it from the bench.

Questions, last? Anything else?

Very well. Thank vyou all very
much.

Have a pleasant evening. Possibly
see you on the 6th.

Ms. Bailey, any other business?

Let's adjourn.

(Whereupon, at 8:02 p.m. the

hearing was adjourned.)
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